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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  870, 872,  874,  875,  877, 
879,  882, 884,  886,  and  888 

Proposed  Revision  of  the  Abandoned 
Mine  Land  Reclamation  Program 
Regulations 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

action:  Proposed  rules. 

summary:  The  Office  of  Surface  Mining 
is  seeking  comment  on  its  proposed 
revision  of  30  CFR  Chapter  VII, 
Subchapter  R,  regarding  the 
establishment  and  administration  of  the 
Abandoned  Mine  Land  Reclamation 
Program  (AML)  by  the  States  and 
Federal  Government  as  required  by  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977,  (SMCRA),  Pub.  L.  95-87  (30 
U.S.C.  1231-1273).  In  response  to  the 
Administration’s  request  for  regulatory 
review,  the  Director  of  the  Office  of 
Surface  Mining  reviewed  and  is  revising 
existing  AML  regulations  to  clarify  the 
relationships  and  the  responsibilities  of 
the  States  and  Federal  Government  in 
implementing  a  coordinated  Abandoned 
Mine  Land  Program.  These  proposed 
revisions  to  30  CFR  Chapter  VII, 
Subchapter  R,  are  the  result  of  this 
review. 

DATES:  The  comment  period  on  the 
proposed  rules  will  extend  until  5:00 
p.m.,  January  11, 1982.  Comments 
received  after  that  time  will  neither  be 
considered  nor  included  in  the 
administrative  record. 

Public  Hearing. — A  public  hearing 
will  be  held  on  January  8, 1982.  from  9:00 
a.m.  to  12:00  noon  at  the  following 
location:  Main  Auditorium,  U.S. 
Department  of  the  Interior,  18th  and  C 
Streets.  N.W.,  Washington,  D.C.  The 
public  hearing  is  discussed  under 
‘‘Supplementary  Information"  below. 
ADDRESSES:  Written  comments  must  be 
mailed  or  hand  delivered  to  the  Office  of 
Surface  Mining,  U.S.  Department  of  the 
Interior,  Room  153,  South  Interior 
Building,  (AML-01),  1951  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20240. 
All  comments,  notices  of  public 
meetings,  and  summaries  of  the 
meetings  will  be  available  for  inspection 
in  Room  153,  South  Interior  Building. 

For  addresses  where  additional  copies 
of  these  proposed  regulations  are 
available,  see  “AVAILABILITY  OF 
COPIES”  under  “SUPPLEMENTARY 
INFORMATION." 

FOR  FURTHER  INFORMATION  CONTACr. 

Don  Willen,  Chief,  Division  of 


Abandoned  Mine  Land  Reclamation, 
Office  of  Surface  Mining,  U.S. 

Department  of  the  Interior,  South 
Interior  Building,  1951  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20240: 
Telephone  (202)  343-7951. 

SUPPLEMENTARY  INFORMATION: 

Public  Hearing 

Individual  testimony  at  the  hearing 
will  be  limited  to  15  minutes.  The 
hearing  will  be  transcribed.  Filing  of  a 
written  statement  at  the  time  of  giving 
oral  testimony  would  be  helpful  and 
facilitiate  the  job  of  the  court  reporter. 
Submission  of  written  statements  to  the 
person  identiHed  under  “For  Further 
Information  Contact”  in  advance  of  the 
hearing  date  will  assist  the  OSM 
officials  by  giving  them  an  opportunity 
to  consider  appropriate  questions  which 
could  be  used  to  clarify  the  statement  or 
elicit  more  specific  information  htim 
persons  testifying. 

Those  wishing  to  testify  at  the 
Washington,  D.C.  hearing  should 
contact:  Don  Willen,  Chief,  Division  of 
Abandoned  Mine  Land  Reclamation, 

1951  Constitution  Avenue,  N.W., 
Washington,  D.C.  20240,  (202)  343-7951. 

Persons  in  the  audience  who  have  not 
been  scheduled  to  speak  and  wish  to  do 
so  should  register  at  the  hearing  and  will 
be  heard  after  the  scheduled  speakers. 
Persons  not  scheduled  to  testify  assume 
the  risk  of  having  the  hearing  adjourned 
if  they  are  not  present  when  all 
scheduled  speakers  conclude. 

Public  Meetings 

Representatives  of  OSM  will  be 
available  to  meet  between  December  11, 
1981  and  January  11, 1982  at  the  request 
of  members  of  the  public.  State 
representatives,  industry  officials,  labor 
representatives  and  environmental 
organizations  to  receive  advice  and 
recommendations  concerning  the 
content  of  the  proposed  regulations. 

OSM  representatives  will  be  available 
for  such  meeting  from  9:00  a.m.  to  noon 
and  1:00  p.m.  to  4:00  p.m.,  local  time, 
Monday  through  Friday,  excluding 
holidays.  Summaries  of  each  meeting 
will  be  prepared  and  made  available  for 
public  review  in  Room  153  of  the  South 
Interior  Building. 

Persons  wishing  to  meet  with 
representatives  of  OSM  during  this  time 
period  may  request  a  meeting  at  the 
Washington  Office  or  any  of  the  five 
Regional  offices.  Persons  to  contact  to 
schedule  such  meetings  are  as  follows: 

Washington — ^Don  Willen,  202/343-7951 
Charleston,  W.  Va. — Robert  Biggi,  304/ 
342-8125 


Knoxville,  Tennessee — ^Ralph  Cox,  615/ 
637-8060 

Indianapolis,  Indiana — Richard 
McNabb,  317-269-2646 
Kansas  City,  Missouri — Dan  Jones,  816/ 
374-5162 

Denver,  Colorado — Wayne  Oliver,  303/ 
837-5918 

Availability  of  Copies 

Copies  of  these  proposed  regulations 
may  be  obtained  from  the  U.S. 
Department  of  the  Interior, 
Administrative  Record  Room,  (AML-01), 
South  Interior  Building,  Room  153, 1951 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20240,  Telephone  202/343-4728  or 
any  of  OSM’s  regional  offices. 

Summary  of  Program 

The  Abandoned  Mine  Land 
Reclamation  Program  was  established 
by  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  (SMCRA)  Pub. 
L.  95-87,  30  U.S.C.  1201  et  seq.  in 
response  to  concern  over  extensive 
environmental  damage  caused  by  past 
coal  mining  activities.  The  Abandoned 
Mine  Reclamation  Fund  derives  its 
financing  from  Title  IV  of  SMCRA  which 
establishes  a  fee  on  coal  production  for 
the  purpose  of  financing  specified 
Federal,  State  and  Indian  reclamation 
programs.  Programs  funded  by 
congressional  appropriation  include 
grants  to  States  and  Indian  Tribes  to 
plan  and  carry  out  reclamation 
programs  and  projects:  direct  Federal 
reclamation  projects  carried  out  by  the 
Secretary  of  the  Interior  through  the 
Office  of  Surface  Mining  and  other 
Interior  agencies  and  the  Rural 
Abandoned  Mine  Lands  Program 
(RAMP)  administered  by  the  Secretary 
of  Agriculture  and  carried  out  by  the 
Soil  Conservation  Service. 

On  October  25, 1978,  OSM  published 
final  regulations  implementing  an 
abandoned  mine  land  reefamation 
program  incorporating  the  provisions  of 
Titile  IV  of  the  Act.  The  regulations 
established  procedures  and 
requirements  for  the  preparation  and 
implementation  of  State  and  Indian 
reclamation  programs,  consisting  of 
reclamation  plans,  submission  of  annual 
projects  and  applications  for  annual 
grants.  Additional  parts  of  this 
subchapter  include  provisions  for 
Federal,  State  and  Indian  Abandoned 
Mine  Reclamation  Funds,  general 
reclamation  objectives,  rights-of-entry, 
liens,  emergency  reclamation 
acquisitions,  disposition  of  lands  and 
waters,  reclamation  on  private  lands, 
and  Indian  reclamation  programs. 

Regulations  relating  to  the  amount 
and  collection  of  fees  were  promulgated 
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in  30  CFR  Part  837  on  December  31, 1977 
(42  FR  62713).  This  part  has  since  been 
redesignated  as  Part  870. 

Information  Collection  and 
Recordkeeping  Requirements 

The  information  collection 
requirements  in  the  existing  AML  rules 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3507.  Those  approvals  were 
identified  in  “notes”  at  the  introductions 
to  30  CFR  Parts  870,  872,  877, 879,  882, 

884,  and  886.  OSM  will  delete  those 
"notes”  and  codify  the  OMB  approvals 
under  new  sections  10  in  each  of  those 
Parts  that  contain  information  collection 
requirements.  OSM  is  requesting  OMB 
approval  of  the  following  new 
information  collection  requirements 
being  proposed  in  this  rulemaking: 
Sections  870,15,  870.18,  877.11,  877.12(b), 
879.11(b)(2)  and  879.12(a).  OSM  is  also 
requesting  OMB  to  reapprove  the 
following  existing  information  collection 
requirements  being  reproposed  in  this 
rulemalang:  Sections  870.12, 870.17, 
872.11(b).  872.12(a)  &  (b),  877.13(b)  &  (c), 

879.13,  879.15,  882.12,  882.13(b),  882.14(b), 

884.13,  884.15,  886.14,  886.15,  886.18(c)(2), 
and  886.24.  The  information  is  being 
collected  to  insure  the  adequate 
implementation  of  approved  reclamation 
programs  and  to  enforce  the  fee 
provisions  of  Pub.  L  95-87.  OSM,  States 
and  Indian  tribes  will  use  the 
information. 

The  obligation  to  respond  is  required 
and  will  benefit  the  States  and  Tribes  by 
enabling  the  allocation  of  funds  for 
State/Indian  reclamation  plans  and 
projects. 

Introduction  to  Proposed  Regulation 
Revisions 

Pursuant  to  Executive  Order  12291, 
the  Agency  is  required,  within 
applicable  statutory  constraints,  to 
choose  regulatory  goals  that  maximize 
benefits  to  society  and  to  select  the  most 
effective  means  taachieve  these  goals. 
In  addition,  one  of  the  Secretary’s  goals 
is  to  eliminate  regulations  which  are 
excessive,  burdensome  or  coimter- 
productive.  To  accomplish  this 
deregulation  and  regulatory  reform  and 
to  assure  that  the  Executive  Order  is 
carried  out,  OSM  with  the  assistance  of 
the  Secretary’s  Regulatory  Ref(Hm  Task 
Force,  has  reviewed  its  existing 
regulations  concerning  the 
implementation  of  the  abandoned  mine 
land  program  and  is  proposing  revisions 
to  30  CFR  Chapter  VII,  Subchapter  R. 
The  Office  has  sought  to  provide  early 
and  meaningful  public  participation 
during  its  regulatory  review.  It  is  willing 
to  meet  with  any  members  of  the  public. 
State  representatives,  labor 


representatives  and  environmental 
organizations  to  receive 
recommendations  concerning  the 
content  of  the  proposed  regulations.  To 
this  end  OSM  has  met  with  and  has 
received  recommendations  from  the 
Interstate  Mining  Compact  Commission 
(IMCC),  which  includes  representatives 
fi^m  16  coal  mining  States.  Comments 
and  recommendations  received  as  well 
as  summaries  of  the  meetings  €u% 
available  for  inspection  in  the 
Administrative  Record,  Room  153, 
Interior  South  Building,  Washington, 

D.C. 

Organization 

The  regiilatory  revisions  being 
proposed  are  intended  to  implement  the 
requirements  of  the  Act  consistent  with 
the  purposes  stated  in  Section  102(h),  its 
legislative  history  and  the  Secretary’s 
commitment  to  avoid  excessive  and 
burdensome  regulations.  The  material  is 
organized  into  Parts  which  comprise 
Subchapter  R. 

Part  870 — ^Abandoned  Mine  Reclamation 
Fund — ^Fee  Collection  and  Coal 
Production  Reporting 

’Title  IV  of  the  Surface  Mining  and 
Reclamation  Act  of  1977  (SMCRA) 
directed  the  Secretary  of  the  Interior  to 
collect  per-ton  reclamation  fees  from 
coal  mine  operators  to  support  the 
reclamation  and  other  activities  listed 
under  this  Title.  OSM  developed  a 
Reclamation  Fee  Collection  Program 
and  published  rules  in  the  Federal 
Register  to  assist  mine  operators  in 
meeting  their  fee  obligations  to  specify 
management  activities  for  fee  collection, 
and  to  define  a  range  of  compliance 
activities  that  includes  compliance 
investigations,  audits,  debt  collection 
and  litigation  procedures. 

The  major  components  of  the  fee 
collection  program  are  the  fee  collection 
system,  the  fee  compliance  system,  and 
the  litigation  system. 

Fee  Collection  System:  The  U.S. 
Bureau  of  Mines'  (BOM)  Finance  Branch 
in  Denver,  Colorado  is  OSM’s  agent  for 
the  collection  of  fund  revenues.  BOM, 
through  a  reimbursable  agreement  with 
OSM,  is  responsible  for  providing 
accounting  and  data  processing  services 
to  implement  and  maintain  a 
reclamation  fee  collection  system.  These 
services  include:  (1)  collecting  and 
depositing  reclamation  fees  into  the 
Federal  depository,  (2)  providing  an 
automated  information  system  for  fee 
payments,  delinquencies,  and  program 
management,  and  (3)  reconciling 
procedures  to  make  annual  allocations 
of  collections  for  appropriation  and  use 
by  States  and  Indian  tribes  under 
approved  reclamation  programs. 


Fee  Compliance  System:  Fee 
Compliance  Officers  are  located  in  the 
coal  producing  regions  to  insure  that 
fees  are  collected  through  appropriate 
investigation,  audit,  and  collection 
activities. 

Litigation  System:  The  Associate 
Solicitor,  Division  of  Surface  Mining,  is 
responsible  for  the  collection  of 
delinquent  fees.  The  Divison  takes 
enforcement  action  to  collect  delinquent 
fees  and  provides  legal  assistance  for 
fee  related  issues. 

On  December  13. 1977,  OSM 
published  final  rules  as  Part  837  (42  FR 
62713)  setting  forth  procedures  for 
payment  of  reclamation  fees  and 
recordkeeping  requirements.  On  May  15, 
1978,  OSM  published  an  amendment  to 
these  rules  (43  FR  20793)  to  establish  the 
interest  rate  on  late  payments.  Hiese 
rules  were  later  renumbered  in  the  Code 
of  Federal  Regulations  as  30  CFR  Part 
870.  Although  the  existing  rules  have 
been  adequate  for  the  implementation  of 
OSM’s  Fee  Collection  Program  and  for 
compliance  by  the  coal  mining  industry, 
this  revision  clarifies  those  r^^ations 
regarding  the  individual  responsible  for 
the  fee  payment;  the  point  of  initial  sale, 
transfer  of  ownership,  or  use;  and  the 
method  by  which  the  fee  liability  is 
calculated.  Furthermore,  the  current  one 
percent  per  month  interest  charge  was 
somewhat  of  an  inducement  for  timely 
payments  under  Section  402(b)  of 
SMCRA  in  1978.  However,  the  recent 
trend  toward  higher  interest  rates  makes 
this  rate  too  low.  Thus,  in  $  870.15(c). 
OSM  has  proposed  an  annual  rate  of  20 
percent,  based  on  the  average  prime  rate 
charged  by  banks  for  September  1981. 
Additionally,  the  Office  proposes  to 
adjust  that  rate  accordin^y  each  year  if 
-  the  average  prime  rate  for  September  of 
any  given  year,  rounded  to  the  nearest 
full  percent,  varies  more  than  one  full 
percentage  point  from  the  interest  rate 
in  effect  at  that  time.  All  definitions 
included  in  Subchapter  R,  AML,  have 
been  placed  under  this  part 

Section  870.1  (Scope).  The  existing 
section  has  not  been  changed  in  the 
proposed  rules. 

Section  870.2  (Objectives).  The 
existing  section  has  been  deleted  in  the 
proposed  rules.  The  Office  considers 
this  section  as  extraneous  to  Part  870 
because  the  objectives  are  clearly 
defined  in  SMCRA.  The  one  comment 
received  on  this  section  agreed  with  the 
change. 

Section  870.3  (Responsibility).  The 
existing  section  has  been  deleted  in  the 
proposed  rules  for  the  same  reason  as 
§  870.2.  Again,  the  one  comment 
received  on  this  section  agreed  with  the 
change. 
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Section  870.5  (Definitions).  All 
deHnitions  used  in  Sections  870  through 
888  have  been  moved  to  this  section  for 
clarity  and  ease  of  reference.  Amended 
or  new  deHnitions  are  set  forth  below, 
along  with  a  discussion  of  the  comments 
received. 

Abandoned  Mine  Reclamation  Fund. 

In  the  existing  rules  and  section  401  of 
the  Act,  this  fund  is  described  as  a 
“trust  fund.”  This  has  caused  certain 
States  to  inquire  whether  trust  fund 
moneys  are  deposited  in  interest 
bearings  accounts.  Consequently,  the 
word,  ‘Trust,”  has  been  replaced  by  the 
word,  “special,”  to  avoid  confusion  in 
the  deHnition.  The  Treasury  does  not 
pay  interest  on  moneys  in  special 
accounts  unless  Congress  specifically 
provides  for  interest  to  be  paid  and 
makes  appropriations  for  that  purpose. 
Congress  has  not  provided  for  interest 
payments  in  Title  IV  of  SMCRA  nor 
appropriated  moneys  for  that  purpose. 

Eligible  lands  and  water.  This  term 
has  been  included  to  clarify  what  lands 
and  water  qualify  for  reclamation 
expenditures  under  Section  404  of  the 
Act. 

Expended.  This  term  has  been 
changed  in  the  proposed  rules  to  provide 
greater  flexibility  and  clarity  for  the 
States.  The  existing  debnition  used  the 
strict  interpretation  in  Black’s  Law 
Dictionary:  “to  pay  out  or  distribute." 
The  new  debnition  provides  that 
expended  means  that  moneys  have  been 
obligated,  encumbered,  or  committed  for 
work  to  be  accomplished  or  services  to 
be  rendered.  The  proposed  language 
was  suggested  by  the  States.  One 
commenter  believed  that  this  change 
was  unnecessary  and  that  it  would 
promote  poor  planning  and  misuse  of 
fund  moneys.  The  Office  believes  that 
there  are  sufficiently  stringent  bnancial 
control  procedures  required  by  0MB 
Circular  A-102  to  prevent  misuse  of 
funds.  Furthermore,  the  Office  believes 
that  change  will  induce  abected  States 
to  more  actively  participate  in  the 
Abandoned  Mine  Lands  Reclamation 
Program. 

Left  or  abandoned  in  either  an 
unreclaimed  or  inadequately  reclaimed 
condition.  This  debnition  has  been 
modified  to  eliminate  the  confusion 
between  the  bndings  of  “eligibility”  and 
those  related  to  “abandonment”  and 
“inadequate  reclamation.”  The  Office 
recognizes  that  the  bndings  of  eligibility 
are  the  specibc  responsibility  of  the 
Office  under  a  Federal  program  and  of 
the  State  under  an  approved 
reclamation  plan  and  that  there  is 
sufficient  latitude  within  these  bndings 
for  the  Office  or  State  to  use  its 
discretion  on  a  case  by  case  basis.  For 
instance,  the  Office  considers  lands  and 


water  still  eligible,  assuming  the  other 
conditions  in  Section  404  of  the  Act  are 
met,  where  all  mining  processes  had 
ceased  but  a  permit  did  exist  as  of 
August  3, 1977  but  the  permit  has  since 
lapsed  and  has  not  been  renewed  or 
superceded  by  a  new  permit  as  of  the 
date  of  the  request  for  reclamabon 
assistance.  Or,  lands  and  water  are  still 
eligible  where  a  permit  has  lapsed  prior 
to  August  3, 1977  but  there  have  been 
subsequent  reclamabon  attempts  after 
that  date  to  satisfy  State  regulatory  or 
bond  requirements.  These  two  examples 
illustrate  the  complexity  of  the  factual 
situations  faced  by  the  reclamation 
authorities  and  the  need  to  consider 
each  project  on  a  case  by  case  basis. 

Lignite  coal.  The  comma  after  the 
word,  “moisL”  has  been  deleted  from 
the  debnition  in  the  existing  rules  to 
correspond  with  the  sentence  structure 
in  Title  VII,  Section  701(30).  The  terms 
anthracite,  bituminous,  sub-bituminous, 
and  lignite  coal  refer  to  a  nationally 
accepted  classibcation  that  rebects 
certain  inherent  characteristics  of  coal 
and  not  the  grade  or  quality  of  such 
coal.  Coal  is  classibed  according  to  its 
degree  of  alteration,  from  lignite  to 
anthracite  Such  classibcation  requires 
strict  sampling  techniques.  Since  lignite 
coal  is  subject  to  a  lower  fee  than  other 
coals,  this  definition  was  included  in 
Title  VII  of  the  Act  to  prevent  incorrect 
fee  payment 

Operator.  This  term  was  included  to 
provide  greater  claribcation  for 
determining  reclamation  fee  liability. 

The  statutory  debnition  in  Section 
701(13)  of  the  Act  must  be  interpreted 
within  the  realities  of  the  industry 
structure.  While  the  basic  fee  authority 
in  Section  402  of  the  Act  states,  “All 
operators  of  coal  mining  operations 
subject  to  the  provisions  of  this  Act 
shall  pay  *  *  Title  V  uses  the  terms 
“operator,”  “permittee,”  and  “person”  to 
describe  the  same  entity.  Even  Section 
507,  Application  Requirements,  (Section 
507(b)(1)(E))  acknowledges  that  the 
operator  could  be  someone  other  than 
the  permit  applicant.  To  resolve  this 
problem,  the  Office  will  look  very 
closely  at  the  business  relationships  to 
determine  reclamation  fee  liabiUty,  and 
will  pursue  a  policy  of  joint  liability  of 
involved  parties  when  necessary  to 
recover  fees.  The  new  debnition 
provides  clear  direction  for  ascertaining 
reclamation  fee  liability  and  should 
eliminate  the  inconsistencies  and 
problems  raised  by  the  present  system. 

Permanent  facility.  This  is  a  new 
debnition  resulting  from  States’ 
comments.  It  claribes  and  provides  a 
more  bexible  way  to  debne  “facibty”  as 
it  relates  to  structures  and  any 


modibcation  of  the  surface  designed  to 
remain  after  reclamation. 

Project.  This  is  a  new  debnition  which 
should  provide  the  States  and  Indian 
tribes  the  opportunity  to  define  the 
scope  of  their  projects  in  concert  with 
their  individual  abandoned  mine  land 
problems  and  planning  efforts.  A  project 
may  be  limited  to  a  single  construction 
site  to  remedy  a  single  problem,  such  as 
filling  an  open  shaft,  or  it  may  Include 
more  than  one  construction  site  such  as 
mine  openings,  high  walls,  and 
revegatating  a  denuded  area.  All  of 
these  situations  might  be  contained  in  a 
single  watershed  or  a  soil  conservation 
district.  Since  a  State  assumes  exclusive 
responsibility  for  implementing  its 
approved  reclamation  program,  the 
Office  has  attempted  to  debne  this  term 
to  tive  the  States  and  Indian  tribes  the 
greatest  flexibUity  in  designing 
individual  reclamation  projects. 

Reclaimed  coal.  The  modibcation 
reinforces  GSM’s  position  that  these  ' 
operations  are  subject  to  the 
reclamation  fee  requirements.  The 
authority  of  the  Office  to  regulate 
operators  involved  in  the  mining  and/or 
processing  of  refuse  coal  has  been 
upheld  by  the  U.S.  District  Court  for  the 
District  of  Columbia.  See  IN  RE: 
Permanent  Surface  Mining  Regulations 
Litigation,  No.  79-1144  (May  16, 1980). 
Since  Section  402(a)  of  SMCRA  requires 
“all  operators  of  coal  mining  operations 
subject  to  *  *  *  the  Act”  to  pay 
reclamation  fees,  and  since  the  mining 
of  coal  from  silt  banks  and  refuse  piles 
is  considered  a  surface  coal  mining 
operation,  the  collection  of  the 
reclamation  fee  from  these  operations  is 
proper. 

^  Section  870.11  (Applicability).  In 
§*  870.11(b),  the  term  “surface  mining” 
bas  been  changed  to  “surface  coal 
mining  operation”  to  clarify  that  both 
surface  and  underground  mining 
operations  are  affected.  Sections  870.11 
(a)  and  (c)  have  not  been  changed.  The 
phrase  “extraction  of  coal  as  an 
incidental  sort”  in  §  870.11(c)  is  defined 
in  Part  707  of  the  regulations  published 
in  the  Federal  Register  (44  FR 15322- 
15323  (March  13, 1979)).  In  §  870.11(d), 
the  phrase,  “in  any  twelve  consecutive 
calendar  months”  has  been  added  to 
establish  a  debnite  time  frame. 

The  authority  to  recover  coal  during 
an  approved  AML  project  is  provided  in 
Section  412(a)  of  SMCRA.  This  section 
provides  the  Secretary  or  the  States  the 
authority  to  do  all  things  necessary  to 
achieve  the  goals  of  Title  IV.  This 
authority  is  separate  from  Title  V 
provisions  of  SMCRA  and  §  870.11(c). 
Each  project  will  be  judged  on  its  merits. 
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The  reclamation  fee  provision  may  or 
may  not  be  appropriate. 

Section  870.12  (Reclamation  fee). 
Section  870.12(a)  has  not  been  changed. 
Sections  870.12(b)  (1),  (2)  and  (3)  have 
been  added  to  darify  the  point  in  time  of 
fee  determination,  as  well  as  the  value 
and  weight  parameters  for  calculating 
reclamation  fees.  Section  870.12(b)(2) 
clariHes  that  the  transportation  cost 
from  the  mine  site  to  a  buyer  location 
should  not  be  considered  when 
determining  value,  except  in  the  case  of 
captive  operations.  For  such  operations, 
the  transportation  costs  are  included  in 
the  value  determination.  The  intent  of 
§  870.12(b)(3)  is  to  allow  the  fees  to  be 
based  on  coal  to  be  sold,  and  to  prevent 
any  deduction  for  impurities  that  have 
not  been  removed.  Section  870.12(d)  has 
been  deleted,  since  it  was  applicable 
only  for  the  fourth  quarter  of  1977. 

Section  870.13  (Fee  computations). 

The  examples  in  §  870.13  (a),  (b),  (c)  and 
(d)  were  deleted  and  are  provided  here. 
Under  §  870.13(a)  surface  mining  fees,  if 
the  value  of  a  ton  of  coal  is  equal  to  or 
greater  than  $3.50  per  ton,  multiply  the 
number  of  tons  produced  in  the  calendar 
quarter  by  $0.35.  For  example.  If  the 
tonnage  is  1,000  tons  X  $0.35 =$350, 
which  is  the  fee.  If  the  value  of  a  ton  of 
coal  is  less  than  $3.50  per  ton  multiply 
the  value  of  a  ton  of  coal  by  the  total 
number  of  tons  produced  in  the  calendar 
quarter  by  0.1.  For  example.  If  the  value 
of  a  ton  of  coal  is  $2  and  the  tonnage  is 
1,000,  then  $2X1,000  tons X 0.1 =$200, 
which  is  the  fee. 

Under  subsection  870.13(b), 
underground  mining  fees,  if  die  value  of 
a  ton  of  coal  is  equal  to  or  greater  than 
$1.50  per  ton,  multiply  the  number  of 
tons  produced  in  the  calendar  quarter  by 
$0.15.  For  example.  If  the  tonnage  is 
1,000,  then  1,000  tonsx$0.15=$1.5a 
which  is  the  fee.  If  the  value  of  a  ton  of 
coal  is  less  than  $1.50  per  ton,  multiply 
the  value  of  a  ton  of  coal  by  die  total 
number  of  tons  produced  in  the  calendiu' 
quarter  by  0.1.  For  example.  If  the  value 
of  a  ton  of  coal  is  $1  and  the  tonnage  is 
1,000,  then  $1 X  1,000  tons  X  0.1 =$100, 
which  is  the  fee. 

Under  §  870.13(c),  surface  and 
underground  mining  fees  for  lignite  coal, 
if  the  value  of  a  ton  of  lignite  is  equal  to 
or  greater  than  $5  per  ton,  multiply  the 
number  of  tons  produced  in  a  calendar 
nnarter  by  $0.10.  For  example,  if  the 
tonnage  is  1,000  tons  X  $0.10=$100, 
which  is  the  fee.  If  the  value  of  a  ton  of 
lignite  is  less  than  $5  per  ton,  multiply 
the  value  of  a  ton  lignite  by  the  total 
number  of  tons  produced  in  the  calendar 
quarter  by  0.02.  For  example,  if  the  value 
is  $4  and  the  tonnage  is  1,000,  then 
$4  X  1,000  tons  X  0.02=$80.  which  is  the 
fee. 


Under  §  870.13(d),  in  situ  coal  mining 
fees,  if  the  Btu  value  of  the  in  situ  coal  is 
determined  to  be  23  million  Btu’s  per 
ton,  then  for  every  23  million  Btu’s  of  gas 
produced  at  the  wellhead,  one  ton  of 
coal  wiU  be  deemed  produced  for  the 
purposes  of  this  Part  The  Btu  value  of  a 
ton  of  in  place  coal  shall  be  determined 
by  analyses,  certified  by  an  independent 
laboratory,  of  the  coal  seam  that  is 
effected  for  potential  Btu  value  of  a  ton 
of  in  place  of  coal.  For  anthracite, 
bituminous,  and  subbituminous  coal  the 
fee  shall  be  computed  as  follows:  F=(G/ 
C)  X  Vi.  For  lignite  coal  the  fee  shall  be 
computed  as  follows:  F=(G/L)  X  V2. 
Where: 

F= Reclamation  fee. 

C= Million  Btu’s  per  ton  of  coal  in  place. 

L= Million  Btu’s  per  ton  of  lignite  in  place. 

G=Gas  produced  at  the  welHiead  in 
million  Btu’s. 

Vi= $0.15/ ton  equivalent;  or  if  the  value  of 
a  ton  of  coal  equivalent  is  less  than  $1.50, 
multiply  the  value  by  0.1  and  substitute 
the  result  for  Vi,  in  the  appropriate 
formula. 

,  Vi=0.10/ton  equivalent,  or  if  the  valaue  of 

a  ton  of  lignite  equivalent  is  less  than  $5 
multiply  the  value  by  0.02  and  substitute 
the  result  for  Vt  in  the  appropriate 
formula.  The  phrase,  "certified  through 
analysis  by  an  independent  laboratory,” 
has  been  added  to  S  870.13(d)  to  clarify 
who  must  conduct  the  analysis. 

Section  870.15  (Reclamation  fee 
payment).  This  section  was  changed  to 
delete  provisions  no  longer  applicable 
(§  870.15(b)  and  part  of  §  870.15(e))  and 
to  reflect  the  change  in  the  interest  rate. 
The  specific  mine  form  notation  has 
been  deleted  and  replaced  by  language 
to  specify  forms  approved  by  OSM. 

A  new  §  870.15(e)  has  been  proposed 
to  required  operators  to  submit  negative 
reports  for  calendtir  quarters  where  no 
fee  liability  exists.  Currently  coal  mine 
operators  need  only  report  if  coal  has 
been  mined  during  the  reporting  period. 
Lack  of  positive  reporting  requirements 
has  significantly  hampered  OSM’s 
collection  efforts:  a  great  deal  of  effort  is 
spent  determining  whether  nonreporting 
operators  had  zero  production  or  failed 
to  report  an  amount  of  tonnage  on  which 
fees  are  payable.  If  operators  were 
required  to  report  when  zero  tonnage 
was  involved,  OSM  would  be  able  to 
determine  efficiently  which  accounts  are 
delinquent,  to  update  the  list  of  active 
mine  operators  and  to  update  coal 
production  and  sales  data  for  each  mine. 

The  change  to  “forms  approved  by 
OSM”  was  supported  by  one 
commenter,  and  one  commenter 
supported  the  change  in  the  interest 
rate.  Another  commenter  suggested  that 
additional  language  be  added  to  (b)  for 
clarification  purposes.  This  comment 
was  accepted  In  addition,  the  Office 


added  language  to  (b)  to  specifically 
state  that  Section  402(c)  requires  an 
operator  to  have  the  applicable  form 
notarized 

Section  870.17  (Compliance 
authority).  'This  is  a  new  section  that 
provides  authority  for  examination  of 
the  buyer’s  records  for  the  initial  sale  or 
transfer  of  ownership  and  for  situations 
where  coal  is  sold  to  the  operator. 

Part  872 — ^Abandoned  Mine  Reclamation 
Funds 

The  United  States  Department  of  the 
Treasury  established  an  account  on  its 
books  in  accordance  with  Title  IV 
provisions  of  Public  Law  95-87  and 
Treasury’s  rules  for  a  fund  of  the  type. 
Section  401(a)  creates  the  authority  for 
the  account: 

There  is  created  on  the  books  of  the 
Treasury  of  the  United  States  a  trust  fund  to 
be  known  as  the  Abandoned  Mine 
Reclamation  Fund  (hereinafter  referred  to  as 
the  “fund”)  which  shall  be  administered  by 
the  Secretary  of  the  Interior  *  •  • 

Section  401(d)  delineates  availability 
and  purpose  of  account  moneys: 

Moneys  firom  the  fund  shall  be  available 
for  the  purposes  of  this  title,  only  when 
appropriated  therefore,  and  such 
appropriations  shall  be  made  without  fiscal 
year  limitations. 

These  provisions  provide  the 
authority  for  a  fiduciary  relationship 
whereby  the  Congress  controls  the  use 
of  fund  moneys  for  Title  IV  purposes  by 
the  appropriation  process,  and  the 
Treasury  maintains  the  amoimts 
collected  in  a  special  account  Treasury 
does  not  pay  interest  on  funds  in  special 
accounts  unless  Congress  has 
specifically  provided  for  interest  to  be 
paid  and  made  appropriations  for  that 
purpose.  There  are  no  such  provisions  in 
SMCRA  for  Title  IV. 

The  United  States  Bureau  of  Mines’ 
(BOM)  Finance  Branch  in  Denver, 
Color^o  is  OSM’s  agent  for  the 
collection  of  fimd  revenues.  BOM, 
throng  a  reimbursable  agremnent  with 
OSM.  is  responsible  for  providing 
accounting  and  automatic  data 
processing  services  to  implement  and 
maintain  a  reclamation  fee  collecting 
system.  These  services  include:  (1) 
collecting  and  depositing  reclamation 
fees  into  a  Feder^  depository.  (2) 
providing  an  automated  information 
system  for  fee  payments,  delinquencies, 
and  program  management,  and  (3) 
reconciling  procedures  to  make  annual 
allocations  of  collections  f(Mr 
appropriatitm  and  use  by  States  and 
Inffian  tribes  under  approved 
reclamation  pro^ams. 


60782 


Federal  Register  /  Vol.  46,  No.  238  /  Friday.  December  11.  1981  /  Proposed  Rules 


Fund  revenues  are  derived  from  per- 
fon  reclamation  fees  and  late  payment 
interest  charges,  sales  of  acquired  lands, 
and  donations.  The  fees  and  interest 
charges  are  paid  by  coal  mine  operators 
and  submitted  with  production  and 
reclamation  iee  reports  for  payment 
identification  and  credit  to  OSM’s  Fee 
Collection  and  Assessment  Unit. 

Funds  collected  are  controlled  by 
Deposit  Tickets  (prepared  by  the 
collection  officer).  Debit  Vouchers 
issued  by  the  Federal  depository  for 
uncollected  checks,  and  Refund 
Schedules  for  overpayment  (prepared  by 
the  Bureau  of  Mines  Finance  Branch). 
These  transactions  are  identified  by 
mine  operators  as  well  as  by  mine  and 
geographic  location.  Data  from  OSM 
approved  forms  OSM  l.l.A  submitted  by 
mine  operators  with  their  payment  are 
coded  and  stored  in  OSM’s  ADP  system 
for  compliance  and  disbursement 
purposes.  Net  collections  (per  deposit 
tickets,  debit  vouchers  and  refund 
schedules)  are  reconciled  on  a  monthly 
basis  with  the  amounts  reported  by 
mine  oper^rs  on  OSM’s  approved 
forms. 

All  accounts  are  closed  at  the  end  of 
business  on  September  30,  the  final  day 
of  the  Federal  fiscal  year  (FY).  The 
System  is  reconciled  and  collections  are 
identified  by  State  and  Indian  Lands. 

Fifty  percent  of  the  FY  collection  is 
reserved  for  use  by  States  and  Indian 
tribes  to  carry  out  approved 
reclamations  programs.  The  remaindfer 
may  be  expended  by  the  Secretary  of 
the  Interior  through  the  Director,  OSM, 
to  meet  the  objectives  of  Title  IV.  Any 
errors  found  in  prior  year  allocations  are 
corrected  in  current  allocations.  This 
financial  information  provides  one  of 
the  bases  for  budget  requests  to  support 
Title  IV  programs. 

The  part  has  been  considerably 
shortened  by  deleting  in  their  entirety 
§  872.2  (Objectives)  and  §  872.4 
(Responsibilities),  moving  §  872.5 
(Definitions)  to  Part  870,  and  combining 
§  §  872.12  and  872.13  (State  and  Indian 
Abandoned  Mine  Reclamation  Funds) 
into  one  section.  A  major  change  to  the 
existing  rules  is  a  new  §  872.11(b)(2)(ii) 
that  provides  States  with  a  commitment 
by  the  Office  that  will  afford  States 
every  opportunity  to  use  allocated 
moneys. 

Section  872.1  (Scope).  This  section  has 
been  changed  to  reflect  the  deletions  of 
this  part. 

Section  872.2  (Objectives).  This 
section  has  been  deleted  since  SMCRA 
provides  an  overview  of  the  Abandoned 
Mine  Land  Reclamation  Program,  and 
the  detailed  procedures  relative  to 
program  funds  are  covered  in  the 


proposed  rules.  The  one  comment 
received  agreed  with  the  deletion. 

Section  872.4  (Responsibilities).  This 
section  has  been  deleted  due  to  the 
Office’s  planned  reorganization.  If  there 
is  a  need  for  this  information  in  the 
future,  the  Office  will  consider 
amending  its  regulations. 

Section  872.5  (Definitions).  Definitions 
were  moved  to  Part  870  in  the  July  17, 

1981  draft  of  the  proposed  rules  to 
provide  easy  reference  for  all  definitions 
of  Subchapter  R. 

Section  872.11  (Abandoned  Mine 
Reclamation  Fund).  Except  for  the 
deletion  of  the  reference  to  30  CFR  Part 
822  in  872.11(a)(3),  §  872.11(a)  remains 
the  same.  Section  872.11(b)(1)  remains 
the  same.  A  new  (ii)  has  been  added 
under  §  872.11(b)(2).  This  addition  is  the 
result  of  the  following  activities: 

The  Interstate  Mining  Compact 
Commission  (IMCC),  on  behalf  of 
member  States,  petitioned  the  Director, 
Office  of  Surface  Mining  (OSM)  to 
initiate  rulemaking  procedures  that 
would  amend  30  C^  872.11(b)  to 
preserve  States’  1978  and  1979 
reclamation  fee  allocations  for  an 
additional  three  years.  This  amendment 
would  prevent  the  Director.  OSM,  from 
using  these  funds  during  this  period, 
while  guaranteeing  their  availability  for 
States’  use  under  approved  reclamation 
programs.  The  existing  rule  allows  the 
Director  to  use  States’  allocations  if  they 
have  not  been  granted  within  three 
years  after  allocations.  Notice  of  the 
petition  was  published  in  the  Federal 
Register  (46  FR  20688),  with  a  request  for 
comments.  Of  the  twenty-one  comments 
received,  all  generally  supported  the 
proposed  amendment.  Despite  this 
support,  the  Office  believes  that  such 
actions  might  contravene  the  intent  of 
Congress  as  set  forth  in  section  402(g)(2) 
of  the  Act.  This  section  provides  the 
Secretary  with  discretionary  authority  to 
utilize  in  any  section  of  the  country 
funds  allocated  to  the  States  but  not 
expended  within  three  years. 
Recognizing  the  merits  of  the  petition, 
however,  OSM  modified  the  proposal  to 
satisfy  the  States’  concerns  without 
jeopardizing  the  Secretary’s  authority. 

Section  872.11(b)(3).  The  term  “Indian 
Lands’’  was  changed  in  error  to  “Indian 
Reservation”  in  the  preproposed  rules. 
This  error  has  been  corrected  in  the 
proposed  rules.  One  commenter  stated 
that  this  change  was  appropriate 
because  the  term  “Reservation”  is 
somewhat  defined  by  law  while  a 
definition  of  “Indian  Lands”  is  not 
available.  Until  this  definition  problem 
is  resolved,  the  Office  will  take  extra 
precautions  to  record  the  collection  of 
fees  on  questionable  areas  thereby 


insuring  that  the  States/Tribes  receive 
their  appropriate  share. 

Section  872.11(b)(5)  has  been  changed 
to  reference  the  applicable  statutory 
provisions  rather  than  cite  specific  uses. 
One  commenter  was  concerned  the 
deletion  of  these  provisions  would 
negate  funding  for  the  development  of 
State  reclamation  plans.  This  change 
will  not  affect  the  availability  of  funds 
for  these  efforts.  The  Office  will 
continue  to  provide  the  necessary  funds 
to  cover  the  initial  cost  of  plan 
preparation. 

Sections  872.12  and  872.13  (State  and 
Indian  Abandoned  Mine  Funds).  These 
sections  were  combined  into  §  872.12  to 
eliminate  duplication.  Also,  extraneous 
language  has  been  deleted.  The  two 
comments  received  regarding  this 
change  were  positive. 

Part  874 — General  Reclamation 
Requirements 

Part  874  sets  forth  requirements 
relating  to  eligibility  and  selection  of 
-reclamation  projects  that  are  applicable 
to  the  Rural  Abandoned  Mine  ^ogram 
administered  by  the  Secretary  of 
Agriculture  under  Title  IV,  and  those 
reclamation  activities  to  be  carried  out 
directly  by  the  Office.  All  references  to 
State  and  Indian  Reclamation  Programs 
have  been  deleted  from  Part  874  because 
Title  IV  of  SMCRA  clearly  sets  forth  the 
reclamation  requirements  binding  on 
these  programs. 

Section  874.1  (Scope)  has  been 
modified  to  reflect  the  removal  of 
requirements  for  evaluation,  which  are 
discussed  under  §  874.14.  Section  874.2 
(Objectives)  was  deleted  to  avoid 
repetition  of  statutory  language. 

Section  874.11  (Applicability)  has 
been  modified  to  limit  the  scope  of  Part 
874  to  those  programs  administered  by 
the  Office  and  by  the  Rural  Abandoned 
Mine  Reclamation  Program. 

Section  874.12  (Eligible  lands  and 
water)  has  been  modified  to  apply  only 
to  eligible  coal  lands  and  water  and  has 
been  renumbered.  One  State  commented 
that  the  language  of  §  874.12  should  be 
changed  to  clarify  that  all  three 
conditions  for  eligibility  (paragrpahs  (a), 
(b),  and  (c))  must  be  met.  The  Office 
agreed  and  made  appropriate  changes. 
Section  874.12(b)  (Reclamation  of  non¬ 
coal  mined  lands  and  water)  has  been 
redesignated  Part  875.  See  preamble 
discussion  of  Part  875  for  the  reasons  for 
the  redesignation. 

One  State  commented  that  the  August 
3, 1977  date  for  determining  eligibility  in 
§  874.12(b)  should  be  changed  to  May  8, 
1978.  since  no  Federal  surface  mining 
regulations  were  in  effect  until  that  date. 
The  Office  rejected  this  comment 
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because  the  language  of  §  404  of  the  Act 
(30  U.S.C.  1234)  and  the  legislative 
history  mandate  August  3, 1977. 

Section  874.13  (Reclamation 
objectives  and  priorities)  has  been 
modified  to  exclude  State  and  Indian 
Reclamation  Programs.  Two  State 
commentors  agreed  with  this  approach. 
One  State  commentor  suggested  that 
reference  should  be  made  to  the  Office’s 
reclamation  guidelines  (45  FR 14812)  to 
determine  competing  reclamation 
priorities.  The  Office  accepted  this 
comment  because  Part  874  now  applys 
only  to  Federal  reclamation  programs. 
The  States  determine  their  own  criteria 
for  competing  reclamation  projects  as 
long  as  the  priorities  are  consistent  with 
section  403  of  the  Act. 

Section  874.14  (Reclamation  project 
evaluation)  has  been  deleted  since  the 
State  primacy  provisions  of  section 
101(f)  (30  U.S.C.  1201)  and  section  405(d) 
(30  U.S.C.  1235)  of  SMCRA  give  States 
responsibility  for  project  evaluation 
under  approved  State  Reclamation 
Programs.  Three  State  commentors  and 
one  industry  association  agreed  with  the 
Office’s  decision  to  delete  §  874.14  as 
unnecessary  since  section  4(^(i)  and  (j) 
(30  U.S.C.  1235)  of  the  Act  give  direction 
for  program  and  project  evaluation.  One 
public  interest  organization  disagreed 
with  this  deletion  on  the  grounds  that 
regulation  is  needed  to  ensure  that  AML 
expenditures  are  consistent  with  the 
Congressional  intent  and  are  insulated 
from  State  political  pressures.  The 
Office  rejected  this  comment  since 
Congress  intended  the  States  to  have 
primacy  under  Title  IV  and  primacy 
does  not  relieve  the  Office  of  its 
responsibility  to  monitor  expenditures  to 
ensure  that  the  intent  of  Congress  is 
implemented. 

Part  875 — Non-Coal  Reclamation 

Section  874.12(b)  has  been 
redesignated  as  Part  875  to  avoid 
confusion  between  the  reclamation 
requirements  for  coal  mined  lands  and 
water  contained  in  Sections  403, 404  and 
412  (30  U.S.C.  1233, 1234  and  1242)  and 
from  those  for  non-coal  mined  lands  and 
water  contained  in  section  409  (30  U.S.C. 
1239).  Part  875  establishes  requirements 
for  reclamation  of  non-coal  mined  lands 
and  water  conducted  under  Title  IV  by 
the  Office,  the  Secretary  of  Agriculture, 
and  State  and  Indian  Reclamation 
Programs. 

Section  875.1  establishes  the  scope  of 
Part  875  to  be  the  land  and  water 
eligibility  requirements  for  non-coal 
reclamation. 

Section  875.12  gives  eligibility 
requirements  for  non-coal  mined  lands 
and  water.  The  Office  has  reviewed  the 
legislative  history  of  section  409  and 


concluded  that  Congress  intended  that 
the  eligibility  requirements  for  non-coal 
reclamation  be  consistent  with  the 
statutory  eligibility  requirements 
contained  in  section  404  of  SMCRA  (30 
U.S.C.  1234)  for  coal  mined  lands  and 
waters.  Since  the  source  of  funds  for  all 
reclamation  conducted  under  Title  IV  of 
SMCRA  comes  from  a  fee  collected  from 
coal  mine  operators,  less  stringent 
requirements  for  non-coal  reclamation 
cannot  be  logically  justified  in  fairness 
to  the  coal  mine  operators.  Moreover, 
there  is  no  basis  in  the  legislative 
history  of  section  409  (30  U.S.C.  1239)  to 
justify  a  conclusion  that  Congress 
intended  to  allow  funding  for 
reclamation  on  non-coal  mined  lands 
and  water  abandoned  after  August  3, 
1977. 

Section  875.12(c)  is  necessary  to 
clarify  the  meaning  of  the  words 
“continuing  responsibility’’  in  section 
404  (30  U.S.C.  1234)  of  SMCRA. 
Continuing  responsibility  will  be 
determined  by  State  statutes  and  not  by 
common  law.  In  addition,  the  language 
was  broadened  to  allow  lands  to  remain 
eligible  if  a  forfeited  bond  is  insufficient 
to  conduct  adequate  reclamation. 

Section  875.13  is  included  to  clarify 
that  the  requirements  for  non-coal 
reclamation  are  limited  to  those 
contained  in  section  409  (30  U.S.C.  1239) 
of  SMCRA. 

Part  877 — Rights  of  Entry 

Part  877  establishes  procedures  for  the 
Office  to  obtain  entry  on  private  lands 
for  purposes  of  carrying  out  reclamation 
activities.  The  rules  state  a  policy 
preference  for  entry  under  a  written 
consent  from  the  owner  rather  than 
under  the  police  powers  provided  in 
Sections  407  (a)  and  (b)  and  410(b)  of  the 
Act.  Non-consensual  entry  will  be 
undertaken  only  after  due  care  and 
deliberation  have  exhausted  all 
possibilities  of  obtaining  written 
consent.  Notice  requirements  and 
procedures  for  certain  written  frndings 
are  provided  for  those  cases  when 
written  consent  caimot  be  obtained. 

Section  877.1  (Scope)  was  modified  to 
remove  the  reference  to  States  or  Indian 
tribes.  This  p£urt  now  only  contains 
requirements  for  the  Office  to  obtain 
rights  of  entry.  States  and  Indian  tribes 
will  follow  their  own  requirements,  as 
outlined  in  their  approved  State  or 
Indian  reclamation  Plans. 

Section  877.11  (Written  consent  for 
entry)  was  modifred  at  the  suggestion  of 
States  to  eliminate  the  use  of  the  words, 
“police  power.”  In  either  case,  entry  will 
be  undertaken  only  after  exhausting  all 
possibilities  of  obtaining  written 
consent. 


Section  877.12  (Entry  for  studies  or 
exploration)  in  the  current  regulations 
was  eliminated  because  the  language  in 
§  877.11  is  broad  enough  to  cover 
studies  and  exploration  as  reclamation 
activities  and  need  not  be  emphasized 
under  a  separate  section. 

Section  877.13  (Entry  and  consent  to 
reclaim)  was  modifred  to  eliminate  the 
references  to  States  and  Indian  tribes 
for  the  reason  cited  in  §  877.1.  Section 
877.13  (a)  and  (b)  were  rephrased  to 
emphasize  the  policy  of  obtaining 
consent  of  the  owner  as  the  desired 
means  and  itemizing  the  requirements  to 
be  met  for  non-consensual  entry  if 
consent  cannot  be  obtained. 

Section  877.14  (Entry  for  emergency 
reclamation)  was  retained  as  in  the 
current  rules  except  that  detailed 
requirements  provided  in  the  Act  and 
other  requirements  itemized  in  other 
sections  of  the  rules  were  eliminated 
and  replaced  by  a  reference  to  the 
appropriate  section  of  the  Act  or 
regulations.  Section  877.14(d)  was 
eliminated  in  its  entirety,  since  it  is 
contained  in  Section  410(b)  of  the  Act 
and  need  not  be  repeated 

Four  comments  were  directed  to  entry 
onto  private  lands  to  conduct 
reclamation  activities.  While  all 
supported  die  preference  for  landowner 
consent  as  a  prerequisite,  two  were 
concerned  that  the  diange  would 
restrict  the  use  of  police  power  for  entry 
and  thereby  delay  abatement  of 
threatening  conditions,  particularly  for 
emergencies.  It  is  their  contention  that 
the  use  of  a  broad  exercise  or  police 
power  is  mandated  by  statute. 

The  broad  use  of  police  powers  for 
entry  on  private  lands,  authorized  in  the 
statute,  is  not  controverted  by  the  rule 
change  that  states  a  preference  for 
landowners’  consent  for  entry  on  private 
lands.  The  Office  has  taken  a  judicious 
approach  to  police  power  entiy  in  full 
recognition  of  the  threatening  conditions 
at  hand.  States  or  Tribes  are  firee  to  use 
their  police  powers  as  broadly  or  as 
narrowly  as  their  statutes  permit. 

Part  879 — Acquisition,  Management  and 
Disposititm  of  Lands  and  Water 

Part  879  reflects  several  provisions  of 
Title  IV  of  the  Act  concerning  the 
acquisition,  use,  and  disposal  of  lands 
and  water  for  emergency  and 
reclamation  purposes.  States  raised  two 
general  issues  concerning  this  part  of 
the  current  regulations.  Ifrese  were 
whether  acquired  land  must  serve 
recreation,  historic,  conservation  and 
reclamation  purposes  or  provide  open 
space  benefits  exclusively  and  what 
constitutes  permanent  facilities  as 
mentioned  in  §  879.11  of  the  rules. 
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The  Act  provides  that  reclamation  can 
be  done  on  private  property.  Land 
acquisition  by  the  Office,  States  and 
Indian  tribes  will  be  restricted  to  those 
situations  where  reclamation  cannot  be 
done  without  acquiring  the  land.  In 
those  cases,  the  Act  spells  out  certain 
requirements;  i.e.,  the  land  will  serve  . 
recreation,  historic,  conservation  and 
recreation  purposes  or  provide  open- 
space  benefits.  This  does  not  mean  that 
the  land  must  serve  all  these  purposes 
or  only  these  purposes.  It  is  also  not 
necessary  that  the  total  area  continue  to 
be  used  exclusively  for  reclamation 
purposes  for  an  indefinite  period  of  time. 
Lands  can  be  acquired  for  a  variety  of 
future  uses.  Multiple  use  purposes 
should  be  encouraged,  so  long  as  such 
uses  are  not  inconsistent  with  the 
reclamation  objectives  and  as  long  as 
one  of  the  uses  meets  one  requirement 
of  the  Act. 

The  States  asked  that  the  Office 
provide  a  definition  of  “permanent 
facilities.”  This  definition  has  been 
included  in  §  870.5.  States  and  Indian 
tribes  may  adopt  this  definition  as  they 
deem  appropriate. 

Section  879.1  (Scope)  has  been 
modified  to  include  emergency  projects, 
and  to  insure  that  State  and  Indian  tribe 
acquisition  procedures  are  included  in 
their  reclamation  plan. 

Two  comments  were  received  that 
emphasized  that  States  and  Tribes 
should  be  required  to  use  procedures 
consistent  with  the  goals  of  the  Act.  This 
consistency  is  insured  by  the  Office's 
mandated  review  of  State  and  Tribal 
procedures. 

Section  879.11  (Land  eligible  for 
acquisition)  was  changed  to  add 
§  879.11(b)(2).  The  Office  felt  that  the 
awkward  sentence  structure  beginning, 
“or  that  public  ownership  is  desirable  to 
meet  an  emergency  situation  and 
prevent  a  recurrence  of  adverse  effects 
of  past  coal-mining  practices,”  was  not 
meant  to  apply  to  coal  refuse  piles  in 
particular,  but  to  emergency  situations 
generally.  This  subpart  provides  the 
Secretary  with  the  authority  to  acquire 
land  in  emergency  situations  where  no 
other  viable  means  are  available  to 
abate  an  immediate  threat  to  human  life. 
Examples  of  permanent  facilities  in 
§  879.11(a)(2)  were  deleted,  since  they 
are  now  included  in  §  870.5.  Section 
879.11(c)  was  changed  to  reference 
Section  407  of  the  Act  rather  than 
repeating  such  requirements  in  the  rules. 
Section  879.11(d)  was  modified  to 
change  a  reference  from  §  874.12(b)  to 
Section  875,  because  reclamation  on 
non-coal  areas  in  now  covered  in  this 
new  section 

Three  comments  were  received 
relative  fo  the  changes  in  §  879.11(b)(2). 


One  comment  indicated  that  the  change 
lengthened  the  time  for  obtaining  funds 
for  acquisitions  in  emergency  situations. 
Two  commenters  felt  that  the  change 
was  an  effort  to  tie  the  acquisition  of 
coal  refuse  piles  to  emergency  situation 
and  thereby  lessen  citizen  participation. 

The  changes  made  are:  (1)  States  or 
Tribes  have  the  responsibility  to  make 
written  findings  for  acquisition  of  coal 
refuse  disposal  sites  and  (2)  the  Office 
expanded  the  Secretary's  authority  to 
acquire  land  in  an  emergency.  The 
previous  rules  were  incorrectly 
interpreted  so  as  to  limit  the  Secretary's 
authority  to  acquire  coal  refuse  sites 
only.  The  change  allows  the  Secretary  to 
acquire  land  in  aqy  emergency  where 
public  ownership  is  necessary. 
Acquisition  of  coal  refuse  piles  remains 
as  before. 

Section  879.2  (Procedures  for 
acquisition)  was  changed  to  eliminate 
the  phrase,  “of  the  fair  market  value,”  at 
the  beginning  of  §  879.12(a)  and 
“professional”  before  “appraiser”  in  this 
same  subsection.  Appraisals  of  fair 
market  value  are  required  later  in  this 
subsection,  and  professional  appraisers 
are  required  under  the  handbook 
reference.  State  comments  suggested 
that  the  proposed  change  to  §  879.12(a) 
would  allow  anyone  to  make  an 
appraisal,  and  cites  Pub.  L.  95-87, 

Section  408(a)  as  requiring  the  services 
of  an  independent  appraiser.  The  Office 
considers  the  language  used  in 
§  879.12(a)  to  be  adequate,  since  these 
requirements  are  as  set  out  in  the 
Uniform  Relocatimi  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(Pub.  L.  91-646).  Section  406(a)  of 
SMCRA  refers  only  to  appraisals  made 
in  the  case  where  a  lien  situation  is 
pending  or  may  occiir  as  a  result  of  the 
reclamation  project  improvements.  The 
reference  to  the  handbook  for 
procedures  and  requirements  of  the 
Uniform  Appraisal  Standards  for 
Federal  Land  Acquisition  implies  that 
competent,  knowledgeable  sta^  must  be 
employed,  by  necessity,  to  develop 
appraisals  as  each  need  occurs. 

Section  879.12(d)  was  changed  to 
eliminate  all  references  governing  land 
acquisition  except  for  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act.  This 
is  the  one  requirement  that  must  be  met 
for  ail  federally  assisted  real  property 
acquisitions.  Other  requirements  for 
Federal,  State  and  Indian  acquisitions 
may  be  included  in  internal  policy 
documents.  Sections  879.12  (e),  (f),  (g), 
and  (h)  have  been  eliminated  because 
requirements  for  federally  assisted  land 
acquisitions  are  standardized  and  need 
not  be  repeated  in  this  subsection. 


The  Office  emphasizes  that  there  are 
basically  two  requirenfents  for  land 
acquisition:  (1)  compliance  with  Section 
407(c)  of  the  Act;  and  (2)  compliance 
with  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  and  Department  of  the  Interior 
regulations  implementing  this  Act. 

States  and  Tribes  may  use  procedures 
already  in  place  as  long  as  they  are  in 
compliance  with  (1)  and  (2)  above. 

Sections  879.13  (Acceptance  of  gifts  of 
land).  Section  879.13  (a)  and  (b)  were 
rewritten  to  eliminate  Federal 
requirements  governing  acceptance  of 
gifts  of  land.  If  the  gift  is  to  the  Federal 
government,  the  donor  must  comply 
with  existing  Department  of  the  Interior 
regulations.  If  the  gift  is  to  States  or 
Indian  tribes,  the  gift  must  be  consistent 
with  existing  State  or  Tribal  laws. 

Section  879.13(c)  was  deleted  because 
these  requirements  are  contained  in 
existing  Interior  regulations  or  have 
been  incorporated  into  §§  879.13  (a)  or 

(b). 

Section  879.14  (Management  of 
acquired  lands)  has  bhen  modified  by 
incorporating  §§  879.14  (a),  (b)  and  (c) 
into  one  section  and  referencing  the 
requirements  contained  in  Section  407(f) 
of  the  Act. 

Section  879.15  (Disposition  of 
reclaimed  lands).  S^tion  879.15(a)  has 
been  modified  to  eliminate  restating 
requirements  already  contained  in 
Section  407(g)(2)  of  the  Act.  Sections 
879.15  (b)  and  (c)  in  the  existing  rules 
were  combined  into  one  §  879.15(b)  and 
broadened  to  allow  for  transfer  of  title 
to  land  acquired  by  the  Office  to  States, 
Tribes  or  their  political  subdivisions. 

The  provision  for  transfer  of 
administrative  responsibility  for  land 
acquired  by  the  Office  to  another 
Federal  agency  has  been  retained. 
Section  879.15(d)  in  the  existing  rules 
has  been  clarified  and  designated  as 
§  879.15(c).  Section  879.15(e)  in  the 
existing  rules  has  been  modified  to 
eliminate  restating  requirements 
contained  in  Section  407(e)  of  the  Act, 
and  designated  as  §  879.15(d).  Section 
879.15(f)  in  the  existing  rules  was 
broadened  to  enable  States,  public 
agencies  or  nonprofit  organizations 
designated  by  States  to  receive  grants  to 
acquire  land  for  housing.  This 
subsection  is  now  designated  as 
§  879.15(e).  Section  879.15(f)  reflects  this 
same  change. 

Section  879.15(g)  has  been  rewritten  tc 
better  structure  the  subsections  and 
broadened  to  allow  States  to  transfer 
title  and  administrative  responsibility 
for  land  to  cities,  municipalities,  or 
quasi-govemmental  bodies.  Certain 
States  requested  that  landowners  be 


Federal  Register  /  Vol.  46,  No.  238  /  Friday,  December  11,  1981  /  Proposed  Rules  60785 


given  the  right  to  buy  back  land  after 
reclamation.  This  was  not  included  in 
the  proposed  regulations  because  States 
may  provide  for  this  buy-back  privilege 
in  their  reclamation  plan  or  State 
regulations. 

One  commenter  requested  that . 

§  879.15(a]  list  Subsection  407(g)(1)  as 
well  as  Subsection  407(g)(2)  as 
authority.  Reference  to  Subsection 
407(g)(2)  is  retained  because  Subsection 
407(g)(l]  applies  to  land  disposed  of  by 
public  sale.  Subsection  407(g)(2)  was 
used  because  it  provides  requirements 
for  public  notice  of  hearings  for  any  land 
disposed  of,  by  public  sale  or  otherwise. 

Part  882 — Reclamation  on  Private  Land 

Part  882  states  Ihe  authority  of  the 
OfHce,  States  and  Indian  tribes  to 
perform  reclamation  on  private  lands.  It 
establishes  a  requirement  for  appraisals 
of  the  land  value  on  lien  situations 
before  and  after  reclamation  work 
consistent  with  imiform  appraisal 
standards.  The  rules  also  establish 
conditions  and  procedures  for  the  filing 
of  liens  on  private  property  equal  to  the 
increase  in  fair  market  value  that  results 
from  reclamation  work  under  certain 
circumstances. 

Section  882.1  (Scope)  is  retained  as  it 
appears  in  the  present  rules. 

Section  882.11  (Operations  on  private 
lands)  was  deleted  in  its  entirety 
because  the  requirements  are  contained 
in  Section  877  and  need  not  be  repeated 
in  this  Section. 

Section  882.12  (Appraisals).  One 
commenter  suggested  using  ^e  more 
restrictive  phrase  “when  a  lien  is  not 
waived  and  the  property  is  subject  to  a 
lien”  to  determine  the  requirement  for 
appraisals.  This  language  is  too 
restrictive  since  there  are  occasions 
when  the  appraisal  must  first  be 
performed  to  determine  if  a  lien  shall 
apply.  This  section  was  modified  to 
require  appraisals  only  on  those  projects 
that  may  be  subject  to  a  lien  situation. 

As  originally  written,  it  was  implied  that 
appraisals  were  required  in  every 
instance.  The  reference  that  all 
appraisals  shall  meet  the  quality  of 
appraisal  practices  found  in  the 
handbook  on  “Uniform  Appraisal 
Standards  for  Federal  Land  Acquisition" 
is  eliminated  and  replaced  with  the 
requirements  that  the  Office  will  provide 
appraisal  standards  for  Federal  projects, 
and  the  State  or  Indian  tribes  will 
provide  appraisal  standards  for  State  or 
Tribal  projects.  Two  commenters 
suggested  performing  “before”  and 
“after”  appraisals  at  the  same  time,  with 
the  caution  that  substantial  field 
changes  be  considered  for  reappraisal. 
Section  882.12(b)  has  been  rewritten  to 
indicate  that  post-reclamation 


appraisals  can  be  obtained  prior  to 
reclamation,  in  some  instances.  In  many 
cases,  when  reclamation  is  short  term, 
the  appraisals  of  both  the  unreclaimed 
and  reclaimed  property  can  be 
performed  at  the  same  time.  However, 
appraisals  on  projects  where 
reclamation  activities  take  more  than 
six  months  should  be  performed  after 
completion  of  reclamation  to  assure  that 
appreciation  due  to  reclamation  is 
reflected  in  value. 

Section  882.12(c)  was  modified  at  the 
request  of  the  States  to  require  that  the 
landowner  be  provided  with  a  statement 
of  the  increase  in  market  value  only  in  ■ 
those  cases  where  a  lien  is  to  be  filed. 
Section  882.12(d)  was  deleted  because 
appraisal  requirements  for  non-lien 
situations  for  Federal  projects  will  be 
contained  in  OSM  policies  and 
procedures  and  States  and  Indian  tribes 
will  develop  their  own  appraisal 
requirements  in  non-lien  situations. 

Action  882.13  (Liens).  Four  comments 
were  received  relative  to  §  882.13.  Three 
urged  that  the  rule  more  accurately 
reflect  the  language  of  Section  408  of  the 
Act.  The  change  effected  in  §  882.13(a) 
now  gives  the  Office,  State  or  Tribe  the 
discretionary  authority  to  place  or 
waive  a  lien  on  reclaimed  land.  Another 
comment  urged  a  rule  change  to  allow 
States  or  Tribes  to  establish  priority  of 
AML  liens  in  accordance  with  State 
laws.  The  language  has  been  changed  to 
reflect  the  fact  that  State  laws  and  State 
court  decisions  apply  to  lien  priorities. 
Section  882.13(a)  has  been  modified  by 
eliminating  “shall”  in  the  present  rules 
and  replacing  it  by  “has  the 
discretionary  authority  to”  and  inserting 
“significant”  before  “increase  in  the  fair 
market  value.”  This  change  was 
requested  by  the  States  and  reflects 
Congressional  intent  of  Section  408  of 
the  Act.  Section  882.13(b)  was  changed 
to  remove  the  reference  to  the  priority  of 
the  lien  as  being  second  only  to  any  lien 
of  real  estate  taxes  imposed  upon  the 
land.  Liens  are  governed  by  existing 
State  tuid  Federal  laws  which  may  be 
different  fit)m  the  requirements  stated  in 
the  current  rules.  Therefore,  this 
reference  was  deleted  and  substituted 
with  the  requirement  that  the  lien  is  to 
be  recorded  in  compliance  with  existing 
Federal  or  State  laws.  Section  882.13(c) 
has  been  retained  as  it  appears  in  the 
present  rules. 

Section  882.14  (Satisfaction  of  liens)  is 
retained  as  it  appears  in  the  present 
rules. 

Part  884 — State  Reclamation  Plans 

Part  884  establishes  the  content  of  the 
State  plan  required  by  §  405(b)  (30 
U.S.a  1235)  of  the  Act. 


Section  884.1  establishes  the  scope  of 
Part  884.  The  Office  has  decided  to 
delete  portions  of  §  884.1  already 
contained  in  SMCRA.  Section  884.2 
(Objectives)  was  deleted  for  the  same 
reasons. 

Section  884.11  (State  eligibility)  has 
not  been  changed.  This  requirement 
remains  necessary  to  clearly  set  forth 
the  requirements  of  SMCRA.  One  State 
commenter  agreed  that  the  section  is 
necessary  because  it  clarifies  the  intent 
of  the  Act.  Another  State  commenter 
requested  that  the  regulation  be  changed 
to  delete  flie  requirement  of  an  approved 
State  regulatory  (Title  V)  program 
because  a  State  AML  Program  could  be 
stalled  if  regulatory  program  (Title  V) 
approval  was  not  granted.  The  State 
commenter's  suggestion  of  deleting 
reference  to  an  approved  State 
regulatory  program  was  rejected  based 
on  the  clear  intent  of  Congress  under 
Sections  405(c)  and  (h)  (30  U.S.C.  1235) 
of  the  Act  that  approval  of  Utle  FV  State 
ab€uidoned  mine  land  programs  be 
contingent  on  approval  of  Title  V  State 
regulatory  programs. 

Section  884.12  (Activities  eligible  for 
inclusion  in  State  Reclamation  Plans) 
has  been  deleted  to  avoid  duplication  of 
§  405  of  SMCRA  (30  U.S.C.  1235). 

Section  884.12(d)  has  been  designated 
§  884.17.  See  preamble  discussion  to 
§  884.17. 

Section  884.13  has  been  substantially 
modified  based  on  State  comments.  The 
effect  is  to  limit  the  opinion  of  the 
State’s  or  agency’s  legal  officer  to  the 
authority  of  the  agency  under  State  law 
to  conduct  the  Title  IV  program  of 
SMCRA.  The  modification  is  consistent 
with  the  requirements  of  section  405  of 
the  Act  (30  U.S.C.  1235). 

The  work  “detailed”  and  the  phrase 
“but  not  limited  to”  were  deleted  finm 
§  884.13(c)  because  they  are 
unnecessary  to  clarify  ffie  words  of  the 
regulation  or  the  requirements  of  the 
Act.  One  public  interest  organization 
opposed  ffie  changes  on  the  grounds  tha 
the  Secretary  could  not  properly 
discharge  his  duties  under  section  503 
(30  U.S.C.  1233)  without  sufficient  detail 
to  ensure  compliance  and  capability  by 
the  State  in  enforcing  its  program.  'The 
Office  disagrees  since  the  Secretary  has 
sufficient  authority  to  monitor  the 
progress  and  quality  of  State  and  Indian 
programs  under  section  405(i)  (30  U.S.C. 
1235).  The  word  “purposes”  is 
substituted'for  the  words  “goals  and 
objectives”  in  §  884.13(c)(1)  to  conform 
to  the  explicit  wording  of  section  405(e) 
of  SMCRA  (30  U.S.C.  1235).  Although 
commenters  on  the  proposed  rules 
suggested  deleting  §  884.13(c)(3)  becausi 
it  was  not  explicitly  required  by 
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SMCRA,  the  OfHce  has  decided  to  retain 
the  regulation  to  avoid  duplication  of 
reclamation  efforts.  Section  884.13(c)(4) 
combines  public  participation 
requirements  for  coal  and  non-coal 
reclamation  and  for  public  participation 
in  the  preparation  of  the  State 
Reclamation  Plan.  It  deletes  speciHc 
requirements  as  to  how  the  State  shall 
implement  public  participation  since 
such  participation  in  reclamation  plans 
and  programs  is  required  by  section 
102(i)  of  the  Act  (30  U.S.C.  1202). 

One  public  interest  organization 
disagreed  with  the  OfRce’s  decision  on 
§  884.13(c)(4)  since  the  Office’s  rules 
should  implement  the  statute  and  since 
“economy  in  words  does  not  necessarily 
correlate  with  efficiency  of  regulations 
for  the  State  or  the  industry.”  While  the 
Office  agrees  with  the  general  statement 
of  the  commenter,  it  has  decided  that 
section  102(i)  (30  U.S.C  1202)  is  clear  in 
its  citizen  participation  requirements. 
Since  the  Office  is  bound  to  implement 
this  specific  intent  of  Congress,  it  is  not 
necessary  to  duplicate  the  language  of 
the  Act  in  the  regulation. 

Section  884.13(d)  has  been  rewritten 
to  preclude  repetitious  phrases.  Other 
non-substantive  changes  were  made  to 
clarify  the  text. 

Section  884.13(e)  has  been 
consolidated  wiffi  §  884.13(c)(4),  as 
discussed  previously,  and  §  884.13(f}  is 
redesignated  (e).  The  phrase  “derived 
from  available  data”  is  added  to  the 
introduction  in  order  to  clarify  the  intent 
of  the  Office  that  the  State  may  not  need 
to  develop  new  data  to  comply  with  the 
provisions  of  §  884.13(f).  The  required 
map  scale  of  1:250,000  was  deleted  to 
avoid  excessive  map  reproduction  costs. 

The  requirement  of  existing 
§  884.13(n(4)  that  the  State  Reclamation 
Plan  contain  a  table  summarizing  the 
quantities  of  land  and  water  proposed 
for  reclamation  has  been  deleted  since 
such  estimates  cannot  be  obtained  until 
completion  of  the  National  Inventory. 

The  requirements  of  existing 
§  884.13(0(5)  have  been  substantially 
modified  in  proposed  {  884.13(f)  by 
deleting  the  required  narrative 
descriptions  of  sociologic  and 
demogiaphic  characteristics;  hydrology; 
flora  and  fauna;  underlying  or  adjacent 
beds  of  commercially  mineable  coal  and 
other  minerals  and  materials  and 
projected  methods  of  extraction;  and  the 
anticipated  benefits  bom  reclamation. 
These  requirements  were  deleted  at  the 
request  of  State  commenters  and  to 
more  accurately  reflect  that  the  State 
need  provide  only  available  information. 

Non-substantive  changes  were  made 
to  $  884.13(f)  for  purposes  of 
clariftcation. 


The  time  for  the  Director  to  act  upon  a 
submitted  Reclamation  Plan  was 
increased  from  60  days  to  90  days  in 
§  884.14  to  accommodate  review 
requirements.  One  State  commenter 
agreed  and  another  State  commenter 
disagreed  with  the  change. 

Non-substantive  changes,  supported 
by  one  State  commenter,  were  made  to 
remove  redundant  language  in  §  884.15 

The  words  “suspension  of  plan”  are 
substituted  for  “withdrawal  of  plan 
approval”  and  “withdraw”  is  changed  to 
“suspend”  in  §884.16  to  make  the 
regulation  consistent  with  section  405(c) 
of  SMCRA  (30  U.S.C.  1235).  A  State 
commenter  supported  the  change  since 
it  precludes  submittal  of  new  plans 
when  the  Office  takes  action  against  a 
State.  A  public  interest  organization 
opposed  the  change  since  it  contends 
that  section  405(d)  of  the  Act  mandates 
“withdrawal”  "rhe  Office  decided  that 
suspension  of  a  State  reclamation  plan 
is  sufficient  to  achieve  the  purposes 
which  Congress  intended  in  Title  IV. 

New  §  884.17  is  the  former  §  884.12(d). 
The  Office  decided  to  add  this  section 
on  impact  assistance  in  order  to  avoid 
confusion  as  to  when  impact  assistance 
is  available  and  how  it  can  be  obtained. 
The  regulation  parallels  the  language 
and  requirements  of  section  402  of 
SMCRA  (30  U5.C.  1232).  One  State 
commenter  supported  this  change. 

Part  886 — State  Reclamation  Grants 

Part  886  sets  forth  the  procedures  and 
requirements  for  annual  grants  to  States 
to  conduct  reclamation  activities  under 
then  approved  Reclamation  Plans. 

Based  on  Comments  received  bom  the 
States  and  bom  a  public  interest 
organization,  the  Office  has  decided  to 
include  the  major  requirements  for  State 
reclamation  grants  in  the  form  of  Part 
886  regulations  rather  than  in  a  separate 
publication. 

State  commenters  requested 
exemption  bom  the  requirements  of 
Office  of  Management  and  Budget 
(OMB)  Circulens  A-05  and  A-102. 
Discussions  with  OMB  indicate  such 
exemption  to  be  impossible.  However, 
the  Office  has  attempted  to  minimize  the 
reporting  requirements  imposed  upon 
the  States  in  the  administration  of  grants 
under  the  OMB  Circulars. 

A  reference  to  the  Office’s  Final 
Guidelines  for  Reclamation  Programs 
and  Projects  (45  FR 14810-14819  March 
6, 1980)  was  included  in  §  686.1  (Scope) 
in  order  to  provide  program  guidance. 

Section  886.2  (Objectives)  has  been 
deleted  to  avoid  duplication  with 
SMCRA. 

*1110  requirement  of  existing 
§  886.12(a)  that  moneys  expended  by 
States  to  cover  direct  costs  for  services 


and  materials  from  other  State  agencies 
or  local  governments  be  approved  by 
the  Office  has  been  deleted.  The  words 
“local  government”  have  been  changed 
to  “local  jurisdictions”  in  order  to 
provide  increased  flexibility  in  working 
with  local  agencies.  States  do  not  have 
to  limit  cooperative  efforts  to  only  those 
units  designated  as  local  governments 
under  State  statutory  provisions. 

The  words  “to  the  extent 
technologically  and  economically 
feasible,  public  facilities  that  are 
planned,  constructed  or  modified  in 
whole  or  in  part  with  abandoned  mine 
land  grant  funds  should  utilize  fuel  other 
than  petroleum  or  natural  gas”  are 
added  to  §  886.12(b)  in  order  to  comply 
with  Executive  Order  No.  12185. 

Section  886.13  (Grant  period)  has  been 
substantially  modified  based  upon  a 
petition  to  amend  the  regulations  filed 
by  Wyoming.  The  petition  requested 
that  the  project  grant  period  be 
extended  beyond  3  years  if  the 
objectives  of  Section  403  (30  U.S.C.  1233) 
and  Section  409  (30  U.S.C.  1239)  of 
SMCRA  are  completed.  It  would  allow 
States  to  obtain  grant  funds  for  coal 
impact  assistance  under  §  402(g)(2)  of 
SMCRA  (30  U.S.C.  1232)  even  ffiough  the 
last  remaining  priority  reclamation 
projects  of  Section  403  and  Section  409 
of  SMCRA  had  not  been  completed  if: 

1.  Funding  has  been  obtained  to 
complete  all  of  the  §  403  and  §  409 
priority  reclamation  projects; 

2.  An  extended  period  of  time  is 
necessary  to  accomplish  §  403  and  §  409 
projects; 

3.  There  are  adequate  plans 
completion  dates;  and 

4.  Sufficient  funds  have  been 
allocated  to  the  State  or  Tribe  under 
§  872.11(b)(2)  to  complete  Section  403 
and  Section  409  projects,  including 
provisions  for  corrective  work  on 
completed  projects. 

State  commenters  on  the  preproposed 
regulations  requested  that  the  word  “or” 
be  added  to  preproposed  §  886.13(b)(1), 
the  words  “provided  that”  be  added  to 
(b)(2)  and  the  word  “and”  be  added  to 
(b)(3).  The  effect  of  the  request  from  the 
State  commenters  is  to  extend  the 
provision  for  grant  funding  beyond  3 
years  for  grants  which  meet  the 
conditions  of  either  §  886.13(b)  (1),  or  (2), 
instead  of  both  of  the  requirements.  The 
suggested  modification  has,  therefore, 
the  effect  of  allowing  other  grant  period 
extensions  than  those  which  facilitate, 
as  Wyoming  intended,  coal  impact 
assistance  fimding. 

The  Office  has  decided  that  the 
request  of  the  State  commenters  to 
amend  §  886.13  is  not  necessary  since 
grant  extensions  can  be  achieved  under 


Federal  Register  /  Vol.  46,  No.  238  /  Friday,  December  11,  1981  /  Proposed  Rules 


60787 


the  provisinns.of  §  886.17.  The  purpose 
of  proposed  §  886.13(b)  is  to  facilitate 
the  consideration  of  coal  impact 
assistance  projects  which  would 
otherwise  be  delayed  if  all  Section  403 
and  Section  409  reclamation  projects 
had  to  be  completed. 

In  the  preproposed  regulations,  the 
Office  elaborated  on  the  requirements  of 
§  886.14  regarding  the  States’  estimated 
annual  budget  submittals  to  require 
further  detail  to  help  the  Office  justify 
the  State  reclamation  project  requests. 
Based  on  State  comments  on  the 
preproposed  regulations,  the  Office 
decided  to  leave  the  substance  of 
§  886.14  unchanged  because  the  State 
commenters  contended  that  the 
information  which  the  Office  proposed 
that  the  States  provide  would  be  too 
difficult  for  the  States  to  obtain  with  a 
high  degree  of  reliability. 

The  Office  decided  to  clarify  the 
language  of  §  886.14  by  limiting  the 
section  to  the  annual  submission  of 
projects  required  by  section  405  of  the 
Act. 

The  Office  will  develop  a  system  for 
obtaining  the  data  it  will  need  to  justify 
its  requests  for  appropriations  from  the 
Congress.  At  the  request  of  the  State 
commenters,  a  provision  was  added  that 
allows  the  State  to  include  in  their  grant 
requests  funds  required  to  prepare  the 
annual  submission  of  projects. 

Section  886.15(a]  has  been  changed  to 
clarify  that  a  State  may  submit  a  grant 
application  at  any  time  and  that  the 
Office  has  90  days  to  act  upon  the 
application.  This  is  the  intent  of  the 
existing  regulation  and,  therefore,  the 
change  is  not  substantive.  The  proposed 
regulation  sets  forth  a  requirement, 
requested  by  the  State  commenters,  that 
the  Office  must  act  on  a  resubmitted 
grant  application  within  30  days  of  its 
resubmittal.  The  Office  accepted  this 
request  because  it  assists  the  States  to 
manage  their  grant  activities.  The 
remaining  parts  of  §  886.15  have  not 
been  substantially  changed.  Section 
886.15(g)  has  been  deleted  because  it 
duplicates  the  wording  of  paragraphs  (a) 
and  (b). 

Section  886.16  remains  the  same 
except  for  editorial  changes  and  the 
words  “or  local  agencies"  in 
§  886.16(a)(4)  are  added.  The  effect  of 
the  change  is  to  allow  transfers  of  funds 
to  local  jurisdictions  in  addition  to  State 
agencies  consistent  with  the  change  to 
§  886.12(a).  See  preamble  discussion  to 
§  886.12(a). 

Section  886.17  (Grant  amendments) 
has  been  renamed  “Grant  revisions”  in 
order  to  be  consistent  with  the  wording 
of  OMB  Circular  A-102.  This  change  is 
also  reflected  in  the  text  of  the 
regulations.  Section  886.17(b)  has  been 


changed  to  place  upon  the  Director  the 
reciprocal  responsibility  of  informing  the 
Agency  in  writing  of  any  events  or 
changes  that  may  cause  the  Office  to 
initiate  a  grant  revision. 

A  new  provision,  §  886.17(b)(2),  has 
been  added  to  be  consistent  with  the 
changes  discussed  under  §  886.13. 
Existing  §  886.17(b)(2)  has  been 
redesignated  as  §  886.17(b)  (Budget 
Revisions)  at  the  request  of  State 
commenters  on  the  preproposed 
regulations.  The  substance  of  the 
regulation  has  not  been  changed.  The 
reason  for  the  change  is  that  the  Office 
has  decided  that  a  separate  section  will 
avoid  possible  confusion  since  grant 
revisions  and  budget  revisions  are 
separate  and  distinct  processes. 

Section  886.18  (Grant  suspension)  has 
been  modified,  as  requested  by  State 
commenters  on  the  proposed 
regulations,  to  increase  the  time  limit 
from  10  to  30  days  written  notice  of  the 
intent  by  the  Director  to  reduce,  suspend 
or  terminate  a  grant.  The  Office  decided 
to  make  this  change  because  it  provides 
the  States  with  more  timely  notice. 

Section  886.21  has  been  modified  to 
delete  unnecessary  words.  Since  the 
grant  agreement  sets  the  conditions  for 
allowable  costs,  it  is  unnecessary  to  put 
these  conditions  in  the  text  of  the 
regulations. 

Section  886.23  has  been  modified  to 
require  quarterly  as  well  as  annual 
reports.  This  rule  change  is  necessary 
for  proper  oversight  and  management  of 
the  program  by  the  Office  under  Section 
405  (i)  and  0)  of  SMCRA  (30  U.S.C. 

1235).  Such  increased  reporting  is 
necessary  due  to  the  size  of  anticipated 
grants,  and  the  number,  type  and 
duration  of  individual  projects.  The 
annual  report  for  construction  projects 
will  be  combined  by  the  Office  with  the 
final  report  on  the  administrative  grant 
to  meet  the  requirement  of  section  405(j) 
for  an  annual  report,  and  thereby 
eliminate  the  need  for  the  aimual  report 
from  the  State/tribe  reclamation  agency. 
In  addition,  many  project  plans  will 
necessarily  need  modiffcation  affecting 
both  the  financial  and  performance 
aspects  of  approved  projects  about 
which  OSM  must  be  made  aware. 

Part  888 — Indian  Reclamation  Program 

Part  888  establishes  interim 
procedures  for  addressing  emergency, 
extreme  danger  and  high  iniority 
reclamation  projects  on  Indian  lands. 
Such  procedures  are  necessary  until 
such  time  as  the  Indian  lands  study  is 
completed  and  legislation  is  enacted. 

The  Office  is  not  proposing  changes 
nor  have  comments  been  received 
regarding  this  Section.  However, 
proposed  changes  will  be  considered. 


Determination  Under  Executive  Order 
12291,  the  Regulatory  Flexibility  Act 
and  the  National  Environmental  Policy 
Act 

The  Office  of  Surface  Mining  has 
examined  this  proposed  rulemaking 
under  Section  1(b)  of  Executive  Order 
No.  12291  (February  17, 1971),  and 
determined  that,  based  on  avaUable 
quantitative  data,  it  does  not  constitute 
a  major  rule.  The  reasons  underlying 
this  determination  of  the  regulation 
revisions  are  as  follows: 

1.  Approval  will  not  have  effect  on 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
Government  agencies  or  geographic 
regions; 

2.  Approval  will  not  have  adverse 
effects  on  competition,  employment, 
investment,  pr^uctivity,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rulemaking  has  been 
examined  pursuant  to  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq.,  and 
OSM  has  determined  that  the  rule  will 
not  have  a  significant  economic  impact 
on  small  entities.  The  revisions  do  not 
alter  the  statutory  fee  collection 
requirements  or  tiie  disbursement  of 
Abandoned  Mine  Land  funds  to  States 
or  Tribes.  In  addition,  agency  policy  and 
statutory  mandates  requiring  the 
utilization  of  small  and  minority 
businesses,  when  possible,  remain 
unchanged.  The  revised  rules  will  not 
have  demographic  effects,  direct  costs, 
information  collection  and 
recordkeeping  requirements,  indirect 
costs,  nonquantifiable  costs,  competitive 
effects,  enforcement  costs  and  aggregate 
effects  on  small  entities. 

Environmental  Assessment  OSM  has 
prepared  a  draft  environmental 
assessment  (EA)  on  this  rule  that 
reaches  an  interim  conclusion  that  this 
rule  should  not  significantly  affect  the 
quality  of  the  human  environment.  The 
^aft  EA  is  on  file  in  the 
Administrative  Record,  Room  153, 1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20240.  A  final  EA  will  be  completed 
before  issuance  of  the  final  rule.  OSM 
may  determine  at  a  later  date  that  this 
rulemaking  and  related  rulemakings 
under  Pub.  L  95-87  have  ciunulative 
effects  on  the  environment.  At  that  time. 
OSM  will  prepared  any  further 
environmental  analysis  required  by  the 
National  Environmental  Policy  Act. 

Dated:  October  13, 1981. 

Daniel  N.  Miller.  Jr., 

Assistant  Secretary.  Energy  and  Minerals. 

1.  Part  870  is  revised  as  follows: 
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PART  870— ABANDONED  MINE 
RECLAMATION  FUND— FEE 
COLLECTION  AND  COAL 
PRODUCTION  REPORTING 

Sec. 

870.1  Scope. 

870.5  DeHnitions. 

870.11  Applicability. 

870.12  Reclamation  fee. 

870.13  Fee  computations. 

870.14  Determination  of  percentage-based 
fees. 

870.15  Reclamation  fee  payment. 

870.16  Production  records. 

870.17  Compliance  authority. 

Authority:  Secs.  201  and  412,  Pub.  L.  95-87, 

91  Stat.  445  and  446  (30  U.S.C.  1201). 

§  870.1  Scope. 

This  part  sets  out  the  procedures  for 
the  collection  of  fees  for  the  Abandoned 
Mine  Reclamation  Fund. 

§  870.5  Definitions. 

As  used  in  Parts  870  through  888 — 
Abandoned  Mine  Reclamation  Fund 
or  Fund  means  a  special  fund 
established  on  the  books  of  the  U.S. 
Treasury  for  the  purpose  of 
accumulating  revenues  designated  for 
reclamation  of  abandoned  mine  lands 
and  other  activites  authorized  by  Title 
IV  of  the  Act. 

Agency  means  the  State  agency 
designated  by  the  Governor  to 
administer  the  State  reclamation 
program  and  to  receive  and  administer 
grants  under  this  part. 

Allocate  means  the  administrative 
identification  in  the  records  of  the  Office 
of  moneys  in  the  fund  for  a  specific 
purpose,  e.g.,  identification  of  moneys 
for  exclusive  use  by  a  State. 

Anthracite,  bituminous  and 
subbituminous  coal  means  all  coals 
other  than  lignite  coal. 

Calendar  quarter  means  a  3-month 
period  within  a  calendar  year.  The  first 
calendar  quarter  begins  on  January  1  of 
a  calendar  year  and  ends  on  the  last  day 
of  March.  The  second  calendar  quarter 
begins  on  the  first  day  of  April  and  ends 
on  the  last  day  of  June.  The  third 
calendar  quarter  begins  on  the  first  day 
of  July  and  ends  on  the  last  day  of 
September.  The  fourth  calendar  quarter 
begins  on  the  first  day  of  October  and 
ends  on  the  last  day  of  December. 

Eligible  lands  and  water  means  lands 
and  water  eligible  for  reclamation  or 
drainage  abatement  expenditures  are 
those  which  were  mined  for  coal  or 
which  were  affected  by  such  mining, 
wastebanks,  coal  processing,  or  other 
coal  mining  processes,  and  abandoned 
or  left  in  an  adequate  reclamation  status 
prior  to  August  3, 1977  and  for  which 
there  is  no  continuing  reclamation 
responsibility  under  State  or  other 
Federal  laws. 


Emergency  means  a  sudden  danger  or 
impairment  that  presents  a  high 
probability  of  substantial  physical  harm 
to  the  health,  safety,  or  general  welfare 
of  people  before  the  danger  can  be 
abated  under  normal  program  operation 
procedures. 

Expended  means  that  moneys  have 
been  obligated,  encumbered,  or 
committed  by  contract  by  the  Office, 

State  or  Tribe  for  work  to  be 
accomplished  or  services  to  be 
rendered. 

Extreme  danger  means  a  condition 
that  could  reasonably  be  expected  to 
cause  substantial  physical  harm  to 
persons,  property,  or  the  environment 
and  to  which  persons  or  improvements 
on  real  property  are  currently  exposed. 

Fee  compliance  officer  means  any 
person  authorized  by  the  Secretary  to 
exercise  authority  in  matters  relating  to 
this  part. 

In  situ  coal  mining  means  activities 
conducted  on  the  surface  or 
underground  in  connection  with  in-place 
distillation,  retorting,  leaching  or  other 
chemical  or  physical  processing  of  coal. 
The  term  includes,  but  is  not  limited  to, 
in  situ  gasification,  in  situ  leaching, 
slurry  mining,  solution  mining,  bore  hole 
mining,  and  fluid  recovery  mining.  At 
this  time.  Part  870  considers  only  in  situ 
gasification. 

Indian  Abandoned  Mine  Reclamation 
Fund  or  Indian  Fund  means  a  separate 
fund  established  by  an  Indian  tribe  for 
the  purpose  of  accounting  for  moneys 
granted  by  the  Director  under  an 
approved  Indian  Reclamation  Program 
and  other  moneys  authorized  by  these 
regulations  to  be  deposited  in  the  Indian 
Fund. 

Indian  reclamation  program  means  a 
program  established  by  an  Indian  tribe 
in  accordance  with  this  Chapter  for 
reclamation  of  lands  and  water 
adversely  affected  by  past  mining, 
including  the  reclamation  plan  and 
annual  applications  for  grants  under  the 
plan. 

Left  or  abandoned  in  either  an 
unreclaimed  or  inadequately  reclaimed 
condition  means  lands  and  water: 

(a)  Which  were  mined  or  which  were 

affected  by  such  mining,  wastebanks, 
processing  or  other  mining  processes 
prior  to  August  3, 1977  and  all  mining 
has  ceased;  and  ^ 

(b)  Which  continue,  in  their  present 
condition,  to  substantially  degrade  the 
quality  of  the  environment,  prevent  or 
damage  the  beneficial  use  of  land  or 
water  resources,  or  endanger  the  health 
and  safety  of  the  public;  and 

(c)  For  which  there  is  no  continuing 
reclamation  responsibility  under  State 
or  Federal  laws. 


Lignite  coal  means  consolidated 
lignite  coal  having  less  than  8,300  British 
thermal  units  per  fund,  moist  and 
mineral-matter-free.  Moist,  mineral- 
matter-free  British  thermal  units  per 
pound  are  determined  by  Parr’s  formula, 
page  225,  equation  3,  D-388-77,  Part  26, 
1980  Annual  Book  for  American  Society 
of  Testing  and  Material  Standards,  as  . 
follows: 

Moist,  Mm-free  Btu  = 
(Btu-50S)/(100-^1.08A -I-0.55S)]  X 100 
where: 

Mm = mineral  matter 
Btu = British  thermal  units  per  pound 
(calorific  value) 

A = percentage  of  ash,  and 
S= percentage  of  sulfur 
"Moist"  refers  to  coal  containing  its 
natural  inherent  or  bed  moisture, 
but  not  including  water  adhering  to 
the  surface  of  the  coal. 

Operator  (for  purposes  of  reclamation 
fee  liability)  means  any  person, 
partnership,  or  corporation  in  whom  is 
vested  ownership  of  the  coal  under 
State  law  immediately  after  the  coal  is 
severed  from  the  groimd,  without  regard 
to  the  existence  of  any  contractual 
arrangement  for  the  sale  or  other 
disposition  of  the  coal  or  the  payment  of 
any  royalties  between  the  producer  and 
third  parties. 

Permanent  facility  means  any 
structure  that  is  built,  installed  or 
established  to  serve  a  particular  purpose 
or  any  manipulation  or  modification  of 
the  surface  that  is  designed  to  remain 
after  the  reclamation  activity  is 
completed,  such  as  a  relocated  stream 
channel  or  diversion  ditch. 

Project  means  a  delineated  area 
containing  one  or  more  abandoned  mine 
land  problems.  A  project  may  be  a  group 
of  related  reclamation  activities  with  a 
common  objective  within  a  political 
subdivision  of  a  State  or  within  a 
logical,  geographically  defined  area, 
such  as  a  watershed  or  conservation 
district. 

Reclaimed  coal  means  coal  recovered 
from  a  deposit  that  is  not  in  its  original 
geologic  location,  such  as  refuse  piles  or 
culm  banks  or  retaining  dams  and  ponds 
that  are  or  have  been  used  during  the 
mining  or  preparation  process,  and 
stream  coal  deposits.  Reclaimed  coal 
operations  are  considered  to  be  surface 
coal  mining  operations  for  fee 
calculation  purposes. 

Reclamation  activity  means  the 
restoration,  reclamation,  abatement, 
control,  or  prevention  of  adverse  effects 
of  past  mining. 

Reclamation  plan  means  a  plan 
submitted  and  approved  under  30  CFR 
Part  884. 
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State  Abandoned  Mine  Reclamation 
Fund  or  State  Fund  means  a  separate 
fund  established  by  a  State  for  the 
purpose  of  accounting  for  moneys 
granted  by  the  Director  under  an 
approved  State  Reclamation  Program 
and  other  moneys  authorized  by  these 
regulations  to  be  deposited  in  the  State 
Fund. 

State  reclamation  program  means  a 
program  established  by  a  State  in 
accordance  with  this  chapter  for 
reclamation  of  lands  and  water 
adversely  affected  by  past  mining, 
including  the  reclamation  plan  and 
annual  applications  for  grants. 

Surface  coal  mining  means  the 
extraction  of  coal  from  the  earth  by 
removing  the  materials  over  the  coal 
seam  before  recovering  the  coal  and 
includes  auger  coal  mining.  For  pimposes 
or  subchapter  R,  reclaiming  coal 
operations  are  considered  surface  coal 
mining. 

Ton  means  2,000  pounds  avoirdupois 
(0.90718  metric  ton). 

Underground  coal  mining  means  the 
extraction  of  coal  from  the  earth  by 
developing  entries  from  the  surface  to 
the  coal  seam  before  recovering  the  coal 
by  underground  extraction  methods,  and 
includes  in  situ  mining. 

Value  means  gross  value  at  the  time 
of  initial  bona  fide  sale,  transfer  of 
ownership,  or  use  by  the  operator,  but 
does  not  include  the  reclamation  fee 
required  by  this  part. 

§870.11  Applicability. 

The  regulations  in  this  Chapter  apply 
to  all  surface  coal  mining  operations 
except — 

(a)  The  extraction  of  coal  by  a 
landowner  for  his  own  noncommercial 
use  form  land  owned  or  leased  by  him; 

(b)  The  extraction  of  coal  for 
commercial  purposes  by  surface  coal 
mining  operations  which  affects  two 
acres  or  less  during  the  life  of  the  mine; 

(c)  The  extraction  of  coal  as  an 
incidental  part  of  Federal,  State,  or  local 
government-financed  highway  or  other 
construction; 

(d)  The  extraction  of  coal  incidental  to 
the  extraction  of  other  minerals  where 
coal  does  not  exceed  16%  percent  of  the 
mineral  tonnage  removed  for 
commercial  use  or  sale  in  any  twelve 
consecutive  calendar  months;  and 

(e)  The  extraction  of  less  than  250 
tons  of  coal  within  twelve  consecutive 
months. 

§  870.12  Reciamation  fee. 

(a)  The  operator  shall  pay  a 
reclamation  fee  on  each  ton  of  coal 
produced  for  sale,  transfer,  or  use, 
including  the  products  of  in  situ  mining. 


(b)  The  fee  shall  be  determined  by  the 
weight  and  value  at  the  time  of  initial 
bona  fide  sale,  transfer  of  ownership,  or 
use  by  the  operator. 

(1)  The  initial  bona  Hde  sale,  transfer 
of  ownership,  or  use  shall  be  determined 
by  the  first  transaction  or  use  of  the  coal 
by  the  operator  immediately  after  it  is 
severed,  or  removed  from  a  reclaimed 
coal  refuse  deposit 

(2)  The  value  of  the  coal  shall  be 
determined  F.O.B.  mine. 

(3)  The  weight  of  each  ton  shall  be 
determined  by  the  actual  gross  weight  of 
the  coal. 

(i)  Impurities,  including  water,  that 
have  not  been  removed  shall  not  be 
deducted  from  the  gross  weight. 

(ii)  Operators  selling  coal  on  a  clean 
coal  basis  shall  retain  records  that  show 
run-of-mine  tonnage,  and  the  basis  for 
the  clean  coal  transaction. 

(iii)  Insufficient  records  shall  subject 
the  operator  to  fees  based  on  raw 
tonnage  data. 

(c)  If  the  operator  combines  surface 
mined  coal,  including  reclaimed  coal, 
with  underground  mined  coal  before  the 
coal  is  weighed  for  fee  piuposes,  the 
higher  reclamation  fee  shall  apply, 
unless  the  operator  can  substantiate  the 
amount  of  coal  produced  by  each  mining 
method  by  acceptable  engineering 
calculations  or  other  reports  which  the 
Director  may  require. 

§  870.13  Fee  computations. 

(a)  Surface  mining  fees.  The  fee  for 
anthracite,  bituminous,  and 
subbituminous  coal,  including  reclaimed 
coal,  is  35  cents  per  ton  unless  the  value 
of  such  coal  is  less  than  $3.50  per  ton,  in 
which  case  the  fee  is  10  percent  of  the 
value. 

(b)  Underground  mining  fees.  The  fee 
for  anthracite,  bituminous,  and 
subbituminous  coal  recovered  by 
underground  mining  operations  is  15 
cents  per  ton  unless  the  value  of  such 
coal  is  less  than  $1.50  per  ton.  in  which 
case  the  fee  is  10  percent  of  the  value. 

(c)  Surface  and  underground  mining 
fees  for  lignite  coal.  The  fee  for  lignite 
coal  is  10  cents  per  ton  unless  the  value 
of  such  coal  is  less  than  $5  per  ton,  in 
which  case  the  fee  charged  is  2  percent 
of  the  value. 

(d)  In  situ  coal  mining  fees.  The  fee 
for  in  situ  mined  coal,  except  lignite 
coal,  is  15  cents  per  ton  based  on  Btu's 
per  ton  in  place  equated  to  the  gas 
produced  at  the  site.  The  fee  for  in  situ 
mined  lignite  is  10  cents  per  ton  based 
on  the  Btu’s  per  ton  of  coal  in  place 
equated  to  the  gas  produced  at  the  site 
as  certiHed  through  analysis  by  an 
independent  laboratory. 


§  870.14  Determination  of  percentage 
based  fees. 

(a)  If  the  operator  submits  a  fee  based 
on  the  percentage  of  the  value  of  coal, 
the  operator  shall  include  with  the  fee 
and  production  report  documentation 
supporting  the  alleged  coal  value.  Based 
on  this  information  and  an  additional 
documentation,  including  examination 
of  the  operator’s  books  and  records  that 
the  Director  may  require,  the  Director 
may  accept  the  valuation  submitted  by 
the  operator,  or  may  otherwise 
determine  the  value  of  the  coal. 

(b)  If  the  Director  determines  that  a 
higher  fee  shall  be  paid,  the  operator 
shall  submit  the  additional  fee  together 
with  interest  computed  under  Section 
870.15(c). 

§  870.15.  Reclamation  fee  payment 

(a)  Each  operator  shall  pay  the 
reclamation  fee  based  on  calendar 
quarter  toimage  no  later  than  thirty  days 
after  the  end  of  each  calendar  quarter. 

(b)  Each  operator  shall  use  mine 
report  forms  OSM 1  and  lA  approved  by 
OSM  to  report  tonnage  of  coal  sold, 
ownership  transferred,  or  used  during 
the  applicable  calendar  quarter.  Section 
402(c)  of  SMCRA  requires  that  these 
forms  be  notarized.  [Thus,  from  the 
effective  date  of  these  rules  until 
February  1, 1983,  or  until  a  second 
adjusted  rate  of  interest  becomes 
effective,  delinquent  payments  are 
subject  to  interest  at  an  annual 
percentage  rate  of  20  percent] 

(c)  Delinquent  payments  shall  be 
subject  to  interest  The  Secretary  will 
establish  an  adjusted  rate  of  interest  not 
later  than  October  15  of  each  year,  to 
become  effective  on  the  following 
February  1,  if  the  adjusted  prime  rate 
charged  by  banks  during  September, 
rounded  the  nearest  full  percent  is  at 
least  a  full  percentage  point  more  or  less 
than  the  percent  per  annum  in  effect 
during  any  given  year.  The  term 
“adjusted  prime  rate  charged  by  banks’’ 
means  the  average  predominant  prime 
rate  quoted  by  commerical  banks  to 
large  businesses,  as  determined  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System.  The  Board  of 
Governors  of  the  Federal  Reserve 
System  has  determined  such  rate  to  be 
20.08  percent  during  September  1981. 
[That  rate  rounded  to  the  nearest  full 
percent  is  20  percent,  a  change  of  at 
least  1  percent  from  the  12  percent  per 
annum  rate  now  in  effect). 

(d)  A  check  or  money  order  for  each 
coal  mine  or  a  check  or  money  order  for 
all  of  the  operator’s  mines  represented 
by  GSM’s  approved  foFm(s)  shall  be 
made  payable  to  Director,  Office  of 
Surface  Mining  Reclamation  and 
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Enforcement,  and  shall  be  sent  in  the 
same  envelope  with  OSM’s  approved 
form(s)  to:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  P.O.  Box 
25065 — DEC,  Denver,  Colorado  80225. 

(e)  Operators  who  did  not  sell, 
transfer  ownership,  or  use  coal  during  a 
calendar  quarter  period  shall  send  a 
negative  response  to  the  above  address. 

§  870.16  Production  records. 

(a)  Each  operator  shall  maintain,  on  a 
current  basis,  books  and  records  that 
contain  at  least  the  following 
information  and  data — 

(1)  Tons  of  coal  sold  or  transferred, 
amount  received  per  ton,  name  of  party 
to  whom  sold  or  transferred,  and  the 
date  of  each  sale  or  transfer. 

(2)  Tons  of  coal  used  by  the  operator 
and  date  of  consumption. 

(3)  Tons  of  coal  stockpiled  or 
inventoried  which  are  not  classified  as 
sold  or  used  for  fee  computation 
purposes  under  30  CFR  870.12. 

(4)  For  in  situ  coal  mining  operations, 
total  Btu  value  of  gas  produced,  the  Btu 
value  of  a  ton  of  coal  in  place  certified 
by  an  independent  laboratory,  and  the 
amount  received  for  gas  sold, 
transferred  or  used. 

(b)  The  fee  compliance  officer  shall 
have  access  to  the  mine  for  the  purpose 
of  determining  compliance  with  the 
regulations  of  this  part. 

(c)  Each  operator  shall  make  any  book 
or  record  necessary  to  substantiate  the 
accuracy  of  reports  and  payments 
available  at  reasonable  times  for 
inspection  and  copying  by  the  fee 
compliance  officer.  If  the  fee  is  paid  at 
the  maximum  rate,  the  fee  compliance 
officer  shall  not  copy  information 
relative  to  price.  All  information  copied 
shall  be  protected  in  accordance  with 
the  Freedom  of  Information  Act. 

(d)  The  operator  shall  maintain  books 
and  records  for  a  period  of  6  years  &om 
the  end  of  the  calendar  quarter  in  which 
the  fee  was  due. 

§  870.17.  Compliance  authority. 

(a)  Fee  compliance  officers  shall  have 
the  authority  to  examine  records  of  the 
second  party  involved  in  the  sale  or 
transfer  of  ownership  of  coal  by  the 
operator. 

(b)  Fee  Compliance  Officers  shall 
have  the  authority  to  examine  the 
records  of  parties  selling  coal  to  the 
operator. 

2.  Part  872  is  revised  as  follows: 

PART  872— ABANDONED  MINE 
RECLAMATION  FUNDS 

Sec. 

872.1  Scope. 

872.11  Abandoned  Mine  Reclamation  Fund. 


872.12  State  Indian  Abandoned  Mine 
Reclamation  Funds. 

Authority:  Secs.  102(g),  201(c),  401, 402(g), 
and  412.  Pub.  L.  95-87,  91  Stat.  449,  456, 458 
and  466  (30  U.S.C.  1211, 1231, 1232  and  1242). 

§  872.1  Scope. 

This  Part  sets  forth  general 
responsibilities  for  administration  of 
Abandoned  Mine  Land  Reclamation 
Programs  and  procedures  for  the 
Abandoned  Mine  Reclamation  Funds  to 
Bnance  such  programs. 

§  872.1 1  Abandoned  Mine  Reclamation 
Fund. 

(a)  Revenue  to  the  Fund  shall 
include — 

(1)  Reclamation  fees  collected  under 
section  402  of  the  Act  and  30  CFR  Part 
870; 

(2)  Amounts  collected  by  the  Office 
from  charges  for  use  of  land  acquired  or 
reclaimed  with  moneys  from  the  Fund 
under  30  CFR  Part  879; 

(3)  Moneys  recovered  by  the  Office 
through  satisfaction  of  liens  filed  against 
privately  owned  lands  reclaimed  with 
moneys  from  the  Fund  under  30  CFR 
Part  882; 

(4)  Moneys  recovered  by  the  Office 
from  the  sale  of  lands  acquired  with 
moneys  from  the  Fund  or  by  donation. 

(5)  Moneys  donated  to  the  Office  for 
the  purpose  of  abandoned  mine  land 
reclamation. 

(b)  Moneys  deposited  in  the  Fund  and 
appropriated  by  the  Congress  shall  be 
used  for  the  following  purpose — 

(1)  An  amount  not  exceeding  10 
percent  of  the  reclamation  fees  collected 
each  quarter,  up  to  a  maximum  of 
$10,(XX),0(X)  each  year,  shall  be  used  to 
frnance  the  Small  Operator  Assistance 
Program  under  30  CFR  Part  795. 

(2)  An  amount  equal  to  50  percent  of 
the  reclamation  fees  collected  from 
within  a  State  shall  be  allocated  at  the 
end  of  the  frscal  year  in  which  they  are 
collected  for  use  in  that  State  under  an 
approved  State  Reclamation  Plan. 
Reclamation  fees  collected  from  Indian 
lands  shall  not  be  included  in  the 
calculation  of  amounts  to  be  allocated  to 
a  State.  If  a  State  advises  the  Office  in 
writing  that  it  does  not  intend  to  submit 
a  State  Reclamation  Plan,  no  moneys 
shall  be  allocated  to  that  State.  Amounts 
allocated  to  a  State  that  have  not  been 
grantedio  the  State  within  3  years  from 
the  date  of  allocation  shall  be  available 
to  the  Director  for  other  purposes  under 
paragraph  (b)(5)  of  this  section. 

Amounts  allocated  and  granted  to  the 
State  that  have  not  been  expended 
within  3  years  from  the  date  of 
allocation  may  be  withdrawn  from  the 
State  if  the  Director  finds  in  writing — 


(i)  That  the  amoimts  involved  are  not 
necessary  to  carry  out  the  approved 
reclamation  Activities;  or 

(ii)  That  failure  to  expend  is  a  result  of 
avoidable  delays  in  conducting 
approved  reclamation  activities. 
Provided,  however,  that  amounts 
allocated  to  a  State  and  subject  to 
withdrawal  because  they  are  not 
expended  in  3  years  will  be  reallocated 
to  the  State  if  die  State  has  made 
reasonable  efforts  to  expend  the  funds 
but  was  unable  to  do  so  because  of 
unavoidable  delays  in  program 
approval. 

(3)  An  amount  equal  to  50  percent  of 
the  reclamation  fees  collected  from 
Indian  lands  shall  be  allocated  to  the 
Indian  tribe  having  an  interest  in  those 
lands  at  the  end  of  the  frscal  year  in 
which  they  are  collected  for  use  by  that 
tribe  under  an  approved  Indian 
Reclamation  Plan.  If  an  Indian  tribe 
advises  the  Office  in  writing  that  it  does 
not  intend  to  submit  an  Indian 
Reclamation  Plan,  no  moneys  shall  be 
allocated  to  that  tribe.  Amounts 
allocated  to  Indian  tribes  that  have  not 
been  granted  to  the  Indian  tribes  within 
3  years  from  the  date  of  allocation  shall 
be  available  to  the  Director  for  other 
purposes  under  paragraph  (b)(5)  of  this 
section.  Amounts  allocated  and  granted 
to  the  Indian  tribe  that  have  not  been 
expended  within  3  years  from  the  date 
of  allocation  may  be  withdrawn  from 
the  Indian  tribe  if  the  Director  frnds  in 
writing — 

(i)  That  the  amounts  involved  are  not 
necessary  to  carry  out  the  approved 
reclamation  activities;  or 

(ii)  That  failure  to  expend  is  a  result  of 
avoidable  delays  in  conducting 
approved  reclamation  activities. 
Ifrovided,  however,  that  amounts 
allocated  to  a  Tribe  and  subject  to 
withdrawal  because  they  are  not 
expended  in  3  years  will  be  reallocated 
to  the  tribe  if  the  Tribe  has  made 
reasonable  efforts  to  expend  the  funds 
but  was  unable  to  do  so  because  of 
unavoidable  delays  in  program 
approval. 

(4)  An  amount  not  exceeding  20 
percent  of  the  moneys  deposited  in  the 
Fund  annually  may  be  transferred  to  the 
Secretary  of  Agriculture  to  carry  out  the 
Rural  Abandoned  Mine  Program. 

(5)  All  amounts  not  used  for  the  above 
purposes  shall  be  available  to  the 
Director  for  the  purposes  outlined  in 
section  401(c)  of  the  Act. 

§  872.12  State/Indian  abandoned  mine 
reclanration  funds. 

(a)  Accounts  to  be  known  as  State  or 
Indian  Abandoned  Mine  Reclamation 
Funds  shall  be  established  in  each  State 
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or  Tribal  government  with  approved 
Reclamation  Plans.  These  funds  will  be 
managed  in  accordance  with  the  Office 
of  Management  and  Budget  Circular  No. 
A-102. 

(b)  Revenue  shall  include: 

(1)  Amounts  granted  by  the  Office  for 
purposes  of  conducting  the  approved 
State  Reclamation  Plan; 

(2)  Moneys  collected  from  charges  for 
uses  of  land  acquired  or  reclaimed  with 
moneys  born  the  State  Fund  under  30 
CFR  Part  879; 

(3)  Moneys  recovered  through  the 
satisfaction  of  liens  bled  against 
privately  owned  lands; 

(4)  Moneys  recovered  by  the  State 
from  the  sale  of  lands;  and 

(5)  Such  other  moneys  as  the  State 
decides  should  be  deposited  in  the  Fund 
for  use  in  carrying  out  the  approved 
Reclamation  Programs. 

3.  Part  874  is  revised  as  follows; 

PART  874— GENERAL  RECLAMATION 
REQUIREMENTS 

Sec. 

874.1  Scope. 

874.11  Applicability. 

874.12  Eligible  lands  and  water. 

874.13  Reclamation  objectives  and  priority. 
Authority:  Sec.  201(c)  403,  404.  409,  and 

412(a).  Pub.  L.  95-87,  91  Stat.  449,  458, 459,  465 
and  466  (30  U.S.C.  1211, 1233, 1234, 1239  and 
1242) 

§  874.1  Scope. 

This  Part  establishes  land  and  water 
eligibility  requirements,  reclamation 
project  objectives  and  standards,  and 
project  selection  factors. 

§874.11  Applicabmty. 

The  provisions  of  this  Part  apply  to  all 
reclamation  projects  to  be  carried  out 
with  money  from  the  Fund  and 
administered  by  the  Office  and  the 
Rural  Lands  Reclamation  Program 
administered  by  the  Secretary  of 
Agriculture  under  section  406  of  the  Act 
(30  U.S.C.  1236). 

§  874.12  Eligible  lands  and  water. 

Lands  and  water  are  eligible  for 
reclamation  activities  if: 

(a)  They  were  mined  or  affected  by 
mining  processes; 

(b)  They  were  mined  prior  to  August 
3, 1977,  and  left  or  abandoned  in  either 
an  unreclaimed  or  inadequately 
reclaimed  condition;  and 

(c)  There  is  no  continuing 
responsibility  for  reclamation  by  the 
operator,  permittee,  or  agent  of  the 
permittee  under  statutes  of  the  State  or 
Federal  government,  or  the  State  as  a 
result  of  bond  forfeitme.  Bond  forfeiture 
will  render  lands  or  water  ineligible 
only  if  the  amount  forfeited  is  sufficient 
to  pay  the  total  cost  of  the  necessary 


reclamation.  In  cases  where  the 
forfeited  bond  is  insufffcient  to  pay  the 
total  cost  of  reclamation,  additional 
moneys  from  the  Fimd  may  be  sought 
under  30  CFR  Parts  886  and  888. 

§  874.13  Reclamation  objectives  and 
priorities. 

Reclamation  projects  s^all  reflect  the 
priorities  set  out  in  Section  403  of  the 
Act  (30  U.S.C.  1233)  Reclamation 
projects  should  be  accomplished  in 
accordance  with  the  office’s  “Final 
Guidelines  for  Reclamation  Programs 
and  Projects”  (45  FR  14810-14819,  March 
6. 1980). 

4.  Part  875  is  added  as  follows: 

PART  875— NON-COAL 
RECLAMATION 

Sec. 

875.1  Scope. 

875.12  Eligible  lands  and  water. 

875.13  Requirements  for  non-coal 
reclamation. 

Authority:  Secs.  409  and  412,  Pub.  L  95-87, 
91  Stat  465  and  466  (30  U.S.C  1239  and  1242). 

§  875.1  Scope. 

This  Part  establishes  land  and  water 
eligibility  requirements  for  non-coal 
reclamation. 

§  875.12  Eligible  lands  and  water. 

Non-coal  lands  and  water  are  eli^ble 
for  reclamation  if: 

(a)  They  were  mined  or  affected  by 
mining  processes; 

(b)  They  were  mined  prior  to  August 
1977,  and  left  or  abandoned  in  either  an 
unreclaimed  or  inadequately  reclaimed 
condition; 

(c)  There  is  no  continuing 
responsibility  for  reclamation  by  the 
operator,  permittee,  or  agent  of  the 
permittee  under  statutes  of  the  State  or 
Federal  Government  or  the  State  as  a 
result  of  bond  forfeiture.  Bond  forfeiture 
will  render  lands  or  water  ineligible 
only  if  the  amount  forfeited  is  sufficient 
to  pay  the  total  cost  of  the  necessary 
reclamation.  In  cases  where  the 
forfeited  bond  is  insufficient  to  pay  the 
total  cost  of  reclamation,  additional 
moneys  from  the  Fund  may  be  sought 
under  30  CFR  Parts  886  and  888; 

(d)  The  reclamation  has  been 
requested  by  the  Governor  of  the  State 
or  head  of  the  tribal  governing  body; 

(e)  The  reclamation  is  necessary  for 
the  protection  of  the  public  health  and 
safety  or  all  coal  related  reclamation 
has  been  accomplished;  and 

(f)  Moneys  allocated  to  the  State  or 
Indian  tribe  under  §  872.11(b)  (2)  and  (3) 
are  available  for  the  work. 


§  875.13  Requirements  for  non-coai 
reclamation. 

Reclamation  of  eligible  non-coal 
mined  lands  and  waters  shall  comply 
with  the  provisions  of  Section  409  of 
Pub.  L  95-87  (30  U.S.C  1239). 

5.  Part  877  is  revised  as  follows: 

PART  877— RIGHTS  OF  ENTRY 

Sec. 

877.1  Scope. 

877.11  Written  consent  for  entry. 

877.13  Entry  and  consent  to  reclaim. 

877.14  Entry  for  emergency  reclamation. 

Authority:  Secs.  201(c),  407  (a)  and  (b).  410 
and  412(a).  Pub.  L  95-87, 91  S(bL  449,  462. 

463,  and  466  (30  U.S.C.  1211, 1237, 1240,  and 
1242). 

§877.1  Scope. 

This  part  establishes  procedures  for 
entry  upon  lands  or  property  by  the 
Office  for  reclamation  purposes. 

§877.11  Written  consent  for  entry. 

Written  consent  from  the  owner  of 
record  and  lessee,  or  their  authorized 
agents,  is  the  preferred  means  for 
obtaining  agreements  to  enter  lands  in 
order  to  carry  out  reclamation  activities. 
Non-consentual  entry  will  be 
undertaken  only  after  due  care  and 
deliberation  have  exhausted  all 
reasonable  possibilities  of  obtaining 
written  consent  » 

§  877.13  Entry  and  consent  to  reclaim. 

(a)  The  Office  or  its  agents, 
employees,  or  contractors,  may  enter 
upon  land  to  perform  reclamation 
activities  or  conduct  studies  or 
exploratory  woric  to  determine  the 
existence  of  the  adverse  effects  of  past 
coal  mining  if  consent  from  the  owner  is 
obtained. 

(b)  If  consent  is  not  obtained,  then, 
prior  to  entry  under  this  Section,  the 
Office  shall  find  in  writing  with 
supporting  reasons  that — 

(1)  Land  or  water  resources  have  been 
or  may  be  adversely  affected  by  past 
coal  mining  practices; 

(2)  The  adverse  effects  are  at  a  state 
where,  in  the  interest  of  the  public 
health,  safety,  or  the  general  welfare, 
action  to  restore,  reclaim,  abate,  control, 
or  prevent  should  be  taken;  and 

(3)  The  owner  of  the  land  or  water 
resources  where  entry  must  be  made  to 
restore,  reclaim,  abate,  control  or 
prevent  the  adverse  effects  of  past  coal 
mining  practices  is  not  known  or  readily 
available,  or  the  owner  will  not  give 
permission  for  the  Office,  its  agents, 
employees,  or  contractors  to  enter  upon 
such  property  to  restore,  reclaim,  abate, 
control,  or  prevent  the  effects  of  past 
coal  mining  practices. 
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(c)  The  Office  shall  give  notice  of  its 
intent  to  enter  for  purposes  of 
conducting  reclamation  at  least  30  days 
before  entry  upon  the  property.  The 
notice  shall  be  in  writing  and  shall  be 
mailed,  return  receipt  requested,  to  the 
owner,  if  known,  with  a  copy  of  the 
Hndings  required  by  this  section.  If  the 
owner  is  not  known,  or  if  the  current 
mailing  address  of  the  owner  is  not 
known,  notice  shall  be  posted  in  one  or 
more  places  on  the  property  to  be 
entered  where  it  is  readily  visible  to  the 
public  and  advertised  once  in  a 
newspaper  of  general  circulation  in  the 
locality  in  which  the  land  is  located.  The 
notice  posted  on  the  property  and 
advertised  in  the  newspaper  shall 
include  a  statement  of  where  the  ~ 
nndings  required  by  this  section  may  be 
inspected  or  obtained. 

§  877.14  Entry  for  emergency  reclamation. 

(a)  The  Office,  its  agents,  employees, 
or  contractors  shall  have  the  right  to 
enter  upon  any  land  where  an 
emergency  exists  and  on  any  other  land 
to  have  access  to  the  land  where  the 
emergency  exists  to  restore,  reclaim, 
abate,  control,  or  prevent  the  adverse 
effects  of  coal  mining  practices  and  to 
do  all  things  necessary  to  protect  the 
public  health,  safety,  or  general  welfare. 

(b)  Prior  to  entry  imder  this  section, 
the  Office  shall  make  a  written  finding 
with  supporting  reasons  that  the 
situation  qualifies  as  an  emergency  in 
accordance  with  the  requirements  set 
out  in  Section  410  of  the  Act. 

(c)  Notice  to  the  owner  shall  not  be 
required  prior  to  entry  fdr  emergency 
reclamation.  The  Office  shall  make 
reasonable  efforts  to  notify  the  owner 
and  obtain  consent  prior  to  entry, 
consistent  with  the  emergency 
conditions  that  exist.  Written  notice 
shall  be  given  to  the  owner  as  soon  after 
entry  as  practical  in  accordance  with 
the  requirements  set  out  in  §  877.13(c). 

6.  Part  879  is  revised  as  follows: 

PART  879— ACQUISITION, 
MANAGEMENT,  AND  DISPOSITION  OF 
LANDS  AND  WATER 

Sec. 

879.1  Scope. 

879.11  Land  eligible  for  acquisition. 

879.12  Procedures  for  acquisition. 

879.13  Acceptance  of  gifts  of  land. 

879.14  Management  of  acquired  land. 

879.15  Disposition  of  reclaimed  land. 
Authority:  Secs.  201(c):  407  (c),  (d),  (e),  (f), 

(g),  and  (h);  and  412(a),  Pub.  L.  95-87, 91  Stat. 
449,  463,  464,  and  466  (30  U.S.C.  1211, 1237, 
and  1242). 

§  879.1  Scope. 

This  part  establishes  procedures  for 
acquisition  of  eligible  land  and  water 
resources  for  emergency  and 


reclamation  purposes  by  the  Office  or  a 
State  or  Indian  tribe  under  an  approved 
State  reclamation  program.  It  also 
provides  for  the  management  and 
disposition  of  lands  acquired  by  the 
Office  and  establishes  requirements  for 
the  redeposit  of  proceeds  from  the  use 
or  sale  of  land.  ^ 

§  879.1 1  Land  eligible  for  acquisition. 

(a)  Land  adversely  affected  by  past 
coal  mining  practices  may  be  acquired 
by  the  Office  with  moneys  from  ffie 
Fund,  or  by  a  State  or  Indian  tribe  if 
approved  in  advance  by  the  Office. 

The  Office  shall  find  in  writing  that 
acquisition  is  necessary  for  successful 
reclamation  and  that — 

(1)  The  acquired  land  will  serve 
recreation,  historic,  conservation,  and 
reclamation  purposes  or  provide  open 
space  benefits  after  restoration, 
reclamation,  abatement,  control,  or 
prevention  of  the  adverse  effects  of  past 
coal  mining  practices,  and 

(2)  Permanent  facilities  will  be 
constructed  on  the  land  for  the 
restoration,  reclamation,  abatement, 
control  or  prevention  of  the  adverse 
effects  of  past  coal  mining  practices. 

(b)  Coal  refuse  disposal  sites  and  all 
coal  refuse  thereon  may  be  acquired 
with  moneys  firom  the  Fund  by  the 
Office  or  by  a  State  or  Indian  tribe  if 
approved  in  advance  by  the  Office.  Prior 
to  the  approval  of  the  acquisition  of 
such  sites,  the  Office.  State  or  Indian 
tribe  shall  find  in  writing  that  the 
acquisition  of -such  land  is  necessary  for 
successful  reclamation  and  will  serve 
the  purposes  of  the  Abandoned  Mine 
Land  Reclamation  Program.  Where  an 
emergency  situation  exists  and  a  written 
finding  as  set  out  in  Section  877.14  has 
been  made,  the  Office  may  use  Fund 
moneys  to  acquire  lands  where  public 
ownership  is  necessary  to  meet  an 
emergency  situation  and  prevent 
recurrence  of  the  adverse  effects  of  past 
coal  mining  practices. 

(c)  Land  adversely  affected  by  past 
coal  mining  practices  may  be  acquired 
by  the  Office  if  the  acquisition  with 
moneys  fi'om  the  Fund  is  an  integral  and 
necessary  element  of  an  economically 
feasible  plan  for  project  to  construct  or 
rehabilitate  housing  which  meets  the 
specific  requirements  set  out  in  Section 
407(h)  of  the  Act. 

(d)  Land  or  interests  in  land  needed  to 
fill  voids,  seal  abandoned  tunnels, 
shafts,  and  entry  ways  or  reclaim 
surface  impacts  of  underground  or 
surface  mines  may  be  acquired  by  the 
Office  if  the  Director  finds  that 
acquisition  is  necessary  under 

§  874.12(b). 

(e)  The  Office,  State,  or  Indian  tribe 
which  acquires  land  imder  this  part 


shall  acquire  only  such  interests  in  the 
land  as  are  necessary  for  the 
reclamation  work  planned  or  the  post¬ 
reclamation  use  of  the  land.  Interests  in 
improvements  on  the  land,  mineral 
rights  or  associated  water  rights  may  be 
acquired  if — 

(1)  The  customary  practices  and  laws 
of  the  State  in  which  the  land  is  located 
will  not  allow  severance  of  such 
interests  from  the  surface  estate;  or 

(2)  Such  interests  are  necessary  for 
the  reclamation  work  planned  or  for  the 
post-reclamation  use  of  the  land:  and 

(3)  Adequate  written  assurances 
cannot  be  obtained  from  the  owner  of 
the  severed  interest  that  future  use  will 
not  be  in  conflict  with  the  reclamation  to 
be  accomplished. 

§  879.12  Procedures  for  acquisition. 

(a)  An  appraisal  of  all  land  or  interest 
in  land  to  be  acquired  shall  be  obtained 
by  the  Office,  State  or  Indian  tribe.  The 
appraisal  shall  state  the  fair  market 
value  of  the  land  as  adversely  affected 
by  past  mining  and  shall  otherwise 
conform  to  the  requirements  of  the 
handbook  on  “Uniform  Appraisal 
Standards  for  Federal  Land  Acquisition” 
(Interagency  Land  Acquisition 
Conference,  1973). 

(b)  When  practical,  acquisition  shall 
be  by  purchase  from  a  willing  seller.  The 
amoimt  paid  for  interests  acquired  shall .. 
reflect  the  fair  market  value  of  the 
interests  as  adversely  affected  by  past 
mining. 

(c)  When  necessary,  land  or  interests 
in  land  may  be  acquired  by 
condemnation.  Condemnation 
procedures  shall  not  be  started  until  all 
reasonable  efforts  have  been  made  to 
purchase  the  land  or  interests  in  lands 
from  a  willing  seller. 

(d)  The  Office,  State  or  Indian  tribe 
which  acquires  land  under  this  part 
shall  comply,  at  a  minimum,  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  U.S.C.  4601,  et  seq.,  and  41  CFR 
Parts  114-50. 

§  879.13  Acceptance  of  gifts  of  land. 

(a)  The  Director,  State  or  Indian  tribe 
under  an  approved  Reclamation  Plan 
may  accept  donations  of  title  to  land  or 
interests  in  land. 

(b)  Offers  to  make  a  gift  of  land  or 
interest  in  land  to  the  U.S.  Government 
shall  be  in  writing  and  comply  with  U.S. 
Department  of  the  Interior  regulations 
for  land  donations.  The  States  and 
Indian  tribes  may  use  procedures 
provided  by  applicable  State  or  Tribal 
law. 
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§  879.14  Management  of  acquired  land. 

Land  acquired  under  this  part  may  be 
used  for  any  lawful  purpose  that  is 
consistent  with  the  necessary 
reclamation  activities.  Procedures  for 
collection  of  user  charges  or  the  waiver 
of  such  charges  by  the  Office  shall  be  as 
set  out  in  Section  407(f)  of  the  Act. 

§  879.15  Disposition  of  reciahned  land. 

(a)  Prior  to  the  disposition  of  any  land 
acquired  imder  this  part  the  Office, 

State  or  Indian  tribe  shall  publish  a 
notice  of  proposed  land  disposition,  hold 
public  hearings  if  requested,  and  make 
written  findings  in  accordance  with  the 
authority  contained  in  Section  407(g)(2) 
of  the  Act. 

(b)  The  Director  may  transfer 
administrative  responsibility  for  land 
acquired  by  the  Office  to  any  Federal 
Department  or  Agency,  with  or  without 
cost  to  that  Department  or  Agency.  The 
Director  may  transfer  title  for  land 
acquired  by  the  Office  to  any  State  or 
Indian  tribe  or  to  any  agency  or  political 
subdivision  of  a  State  or  Indian  tribe, 
with  or  without  cost  to  that  entity.  The 
agreement  under  which  a  transfer  is 
made  shall  specify: 

(1)  The  purposes  for  which  the  land 
may  be  used,  which  shall  be  consistent 
with  the  authorization  under  which  the 
land  was  acquired;  and 

(2)  That  the  title  or  administrative 
responsibility  for  the  land  shall  revert  to 
the  Office,  State  or  Indian  tribe  if,  at  any 
time  in  the  future,  the  Director  finds  that 
the  land  is  not  used  for  the  purposes 
specified. 

(c)  The  Director  may  accept  title  for 
abandoned  and  unreclaimed  land  to  be 
reclaimed  and  administered  by  the 
Office.  If  a  State  or  Indian  tribe 
transfers  land  to  the  Office  under  this 
section,  that  State  or  Indian  tribe  shall 
have  a  preference  right  to  purchase  such 
land  from  the  Office  after  reclamation  is 
completed.  The  price  to  be  paid  by  the 

,  State  or  Indian  tribe  shall  1^  the  fair 
market  value  of  the  land  in  its  reclaimed 
condition  less  any  portion  of  the  land 
acquisition  price  paid  by  the  State  or 
Indian  tribe. 

(d)  The  Director  may  sell  land 
acquired  and  reclaimed  under  this  part, 
except  that  acquired  for  housing  under 
§  879.11(c),  to  the  State  or  local 
government  within  whose  boundaries 
the  land  is  located  or  to  an  Indian  tribe 
if  the  land  is  located  within  the 
boundaries  of  an  Indian  reservation.  The 
conditions  of  sale  shall  be  in  accordance 
with  the  authorities  contained  in  Section 
407(e)  of  the  Act. 

(e)  The  Director  may  transfer  or  sell 
land  acquired  for  housing  under 

§  879.11(c),  with  or  without  monetary 
consideration,  to  any  State  or  political 


subdivision  of  a  State,  to  any  Indian 
tribe,  or  to  any  firm,  association  or 
corporation.  The  conditions  of  transfer 
or  sale  shall  be  in  accordance  with 
Section  407(h)  of  the  Act. 

(f)  The  Director  may  make  grants  or 
commitments  for  grants,  or  may  advance 
money  under  such  terms  and  conditions 
as  required,  to: 

(1)  Any  State  or  Indian  tribe,  or 

(2)  A  department  agency,  or 
instnunentality  of  a  State,  or 

(3)  Any  public  body  or  non-profit 
organization  designated  by  a  State  for 
the  purpose  of  acquiring  land  for 
housing  under  §879.11(c). 

(g) (1)  The  Director  may  sell  or 
authorize  the  States  or  Indian  tribes  to 
sell  land  acquired  under  this  part  by 
public  sale  if: 

(1)  Such  land  is  suitable  for  industrial, 
commercisd,  residential,  or  recreational 
development; 

(ii)  Such  development  is  consistent 
with  local.  State,  or  Federal  land  use 
plans  for  the  area  in  which  the  land  is 
located;  hnd 

(iii)  If  it  is  found  that  retention  by  die 
Office,  State  or  Indian  tribe,  or  disposal 
under  other  paragraphs  of  this  section, 
is  not  in  the  public  interest. 

(2)  Disposal  procedures  will  be  in 
accordance  with  Section  407(g)  of  the 
Act  and  applicable  State  or  Tribal 
requirements. 

(3)  States  may  transfer  tide  or 
administrative  responsibility  for  land  to 
cities,  municipalities  or  quasi- 
govemmental  bodies,  provided  that  the 
State  provide  for  the  reverter  of  the  tide 
or  administrative  responsibility  if  the 
land  is  no  longer  used  for  the  purposes 
originally  proposed. 

(h)  All  moneys  received  from  disposal 
of  land  under  this  Part  shall  be 
deposited  in  the  appropriate  Abandoned 
Mine  Reclamation  Fund  in  accordance 
with  30  CFR  Part  872. 

7.  Part  882  is  revised  as  follows: 

PART  882— RECLAMATION  ON 
PRIVATE  LAND 

Sec. 

882.1  Scope. 

882.12  Appraisals. 

882.13  Liens. 

882.14  Satisfaction  of  liens. 

Authority:  Secs.  201(c),  407  (a)  and  (b).  408, 
409,  410  and  412(a),  Pub.  L  95-87, 91  Stab  449, 
462,  463, 464,  465,  and  466  (U.S.C.  1211, 1237, 
1238, 1239, 1240,  and  1242). 

^882.1  Scope. 

This  part  authorizes  reclamation  on 
private  land  and  establishes  procedures 
for  recovery  of  the  cost  of  reclamation 
activities  conducted  on  privately  owned 
land  by  the  Office,  State  or  Indian  tribe. 


S  882.12  Appraisals. 

(a)  A  notarized  appraisal  of  the  fair 
market  value  of  private  land  to  be 
reclaimed  which  may  be  subject  to  a 
lien  under  §  882.13  shall  be  obtained 
from  an  independent  appraiser.  The 
Office  will  provide  appraisal  standards 
for  Federal  projects,  and  the  State  or 
Indian  tribes  will  provide  appraisal 
standards  for  State  or  Tribeil  projects. 

(b)  A  notarized  appraisal  of  all  land 
reclaimed  which  was  appraised  under 
paragraph  (a)  of  this  section  shall  also 
be  obtained  fitim  an  independent 
appraiser.  The  appraisal  shall  state  the 
market  value  of  the  land  as  reclaimed. 
Where  reclamation  will  require  more 
than  six  months  to  complete,  the 
appraisal  shaU  not  be  started  until 
actual  completion  of  reclamation 
activities. 

(c)  The  landowner  upon  whose 
property  a  lien  is  filed  is  to  be  provided 
with  a  statement  of  the  increase  in 
market  valur  an  itemized  statement  of 
reclamation  expenses  and  a  notice  that 
a  lien  is  being  or  has  been  filed  in 
accordance  with  882.13. 

§  882.13  Liens. 

(a)  The  Office,  State  or  Indian  tribe 
has  the  discretionary  authority  to  place 
or  waive  a  lien  against  land  reclaimed  if 
the  reclamation  results  in  a  significant 
increase  in  the  fair  maricet  value  based 
on  the  appraisals  obtained  under 

§  882.12;  however, 

(1)  A  lien  shall  not  be  placed  against 
the  property  of  a  surface  owner  who 
acquir^  tide  prior  to  May  2, 1977  and 
who  did  not  consent  to  participate  in  or 
exercise  control  over  the  mining 
operation  which  necessitated  the 
reclamation  work. 

(2)  The  basis  for  making  a 
determination  of  what  constitutes  a 
significant  increase  in  market  value  or 
what  factual  situation  constitutes  a 
waiver  of  lien  will  be  made  by  the 
Office,  State  or  Indian  tribe  pursuant  to 
the  Congressional  intent  expressed  in 
Section  408  of  the  Act  and  consistent 
with  State  laws  governing  liens. 

(3)  The  lien  may  be  waived  by  the 
Office,  State  or  Indian  tribe  if  the 
reclamation  work  performed  on  private 
land  primaiily  benefits  health,  safety  or 
environmental  values  of  the  greater 
community  or  area  in  which  the  land  is 
located,  or  if  the  reclamation  is 
necessitated  by  an  unforeseen 
occurrence  and  the  work  performed  to 
restore  that  land  will  not  result  in  a 
significant  increase  in  the  market  value 
of  the  land  as  it  existed  immediately 
before  the  occurrence. 

(b)  If  a  lien  is  to  be  filed,  the  Office, 
State  or  Indian  tribe  shall,  within  6 
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months  after  the  completion  of  the 
reclamation  work,  file  a  statement  in  the 
office  having  responsibility  under 
applicable  law  for  recording  judgments 
against  land  and  for  the  lands  to  be 
liened.  Such  statement  shall  consist  of 
an  account  of  moneys  expended  for  the 
reclamation  work,  together  with 
notarized  copies  of  the  appraisals 
obtained  under  §  882.12.  llie  amount 
reported  to  be  the  increase  in  value  of 
the  property  shall  constitute  the  lien  to 
be  recorded  in  compliance  with  existing 
Federal  or  State  laws. 

(c)  Within  60  days  after  the  lien  is 
filed  the  landower  may  petition  under 
local  law  to  determine  the  increase  in 
market  value  of  the  land  as  a  result  of 
reclamation  work.  Any  aggrieved  party 
may  appeal  in  the  manner  provided  by 
local  law.  • 

§  882.14  Satisfaction  of  Hens. 

(a)  A  lien  placed  on  private  properaty 
shall  be  satisfied,  to  the  extent  of  the 
value  of  the  consideration  received,  at 
the  time  of  transfer  of  ownership.  Any 
unsatisfied  portion  shall  remain  as  a  lien 
on  the  property. 

(b)  file  Office,  State  or  Indian  tribe 
whi(^  files  a  lien  on  private  property 
shall  maintain  or  renew  it  fi'om  time  to 
time  as  may  be  required  under  State  or 
local  law. 

(c)  Moneys  derived  fi^m  the 
satisfaction  of  liens  established  under 
this  part  shall  be  deposited  in  the 
appropriate  Abandoned  Mine 
Reclamation  Fund  Account. 

8.  Part  884  is  revised  as  follows: 

PART  884— STATE  RECLAMATION 
PLANS 

Sec. 

884.1  Scope. 

884.11  State  eligibility. 

884.13  Content  of  proposed  State 
reclamation  plan. 

884.14  State  reclamation  plan  approval. 

884.15  State  reclamatimi  plan  amendment 

884.16  Suspension  of  plan. 

884.17  Impact  assistance. 

Authority:  Secs.  201(c).  402(g)(2).  403, 404, 
405,  407,  409,  and  412(a).  Pub.  L  95-87,  91 
Stat.  449,  458,  459,  462,  465  and  466  (30  U.S.C. 
1211, 1232, 1233, 1234, 1235, 1237, 1239  and 
1242). 

§884.1  Scope. 

This  Part  establishes  the  procedures 
and  requirements  for  the  preparation, 
submission  and  approval  of  State 
Reclamation  Plans. 

§884.11  State  ellgibiUty. 

A  State  is  eligible  to  submit  a  State 
Reclamation  Plan  if  it  has  eligible  lands 
or  water  as  defined  in  §  870.5  within  its 
boundaries.  A  State  is  eligible  for  a 
State  Reclamation  Plan  to  be  approved 


by  the  Director  if  it  has  an  approved 
State  regulatory  program  under  section 
503  of  the  Act  and  meets  the  other 
requirements  of  this  Chapter  and  the 
Act. 

§  884. 1 3  Content  of  proposed  State 
reclamation  plan. 

Each  proposed  State  Reclamation 
Plan  shall  be  submitted  to  the  Director 
in  writing  and  shall  include  the 
following  information: 

(a)  A  designation  by  the  Governor  of 
the  State  of  the  agency  authorized  to 
administer  the  State  Reclamation 
Program  and  to  receive  and  administer 
grants  under  30  CFR  Part  886. 

(b)  A  legal  opinion  from  the  State 
Attorney  General  or  the  chief  legal 
officer  of  the  State  agency  that  t^e 
designated  agency  has  the  authority  . 
under  State  law  to  conduct  the  program 
in  accordance  with  the  requirements  of 
Title  rv  of  the  Act. 

(c)  A  description  of  the  policies  and 
procedures  to  be  followed  by  the 
designated  agency  in  conducting  the 
reclamation  program,  including: 

(1)  The  purposes  of  the  State 
Reclamation  Program; 

(2)  The  specific  criteria  for  ranking 
and  identifying  projects  to  be  funded; 

(3)  The  cooi^nation  of  reclamation 
work  among  the  State  Reclamation 
Program,  the  Rural  Lands  Reclamation 
Program  administered  by  the  Soil 
Conservation  Service,  and  the 
recl£unation  programs  of  any  Indian 
tribes  located  within  the  State; 

(4)  Public  participation  and 
involvement  in  the  preparation  of  the 
State  Reclamation  Plan  and  in  the  State 
Reclamation  Program. 

(d)  A  description  of  the  administrative 
and  management  structure  to  be  used  in 
conducting  the  recleunation  program, 
including — 

(1)  The  organization  of  the  designated 
agency  and  its  relationship  to  other 
State  organizations  or  officials  that  will 
participate  in  or  augment  the  agency’s 
reclamation  capacity. 

(2)  The  personnel  staffing  policies 
which  will  govern  the  assignment  of 
personnel  to  the  State  Reclamation 
Program. 

(3)  The  purchasing  and  procurement 
systems  to  be  used  by  the  agency.  Such 
systems  shall  meet  the  requirements  of 
Office  of  Management  and  Budget 
Circular  No.  A-102,  Attachment  O. 

(4)  The  accounting  system  to  be  used 
by  the  agency,  including  specific 
procedures  for  the  operation  of  the  State 
Abandoned  Mine  Reclamation  Fund. 

(e)  A  general  description,  derived 
from  available  data,  of  the  reclamation 
activities  to  be  conducted  under  the 
State  Reqlamation  Plan,  including  the 


known  or  suspected  eligible  lands  and 
waters  within  the  State  which  require 
reclamation,  including — 

(1)  A  map  showing  the  general 
location  of  known  or  suspected  eligible 
lands  and  waters; 

(2)  A  description  of  the  problems 
occurring  on  these  lands  and  waters; 

(3)  How  the  plan  proposes  to  address 
each  of  the  problems  occurring  on  these 
lands  and  waters; 

(4)  How  the  land  to  be  reclaimed 
relates  to  existing  and  planned  uses  of 
lands  in  surrounding  areas. 

(f)  A  general  description,  derived  from 
available  data,  of  the  conditions 
prevailing  in  the  different  geographic 
areas  of  the  State  where  reclamation  is 
planned,  including- 

(1)  The  economic  base; 

(2)  Significant  esthetic,  historic- or 
cultural,  and  recreational  values;  and 

(3)  Endangered  and  threatened  plant, 
fish  and  wildlife  and  their  habitats. 

§  884.14  State  reclamation  plan  approval. 

(a)  The  Director  shall  act  upon  a  State 
Reclamation  Plan  within  90  days  after 
submittal.  A  State  Reclamation  Plan 
shall  not  be  approved  until  the  Director 
has — 

(1)  Held  a  public  hearing  on  the  plan 
within  the  State  which  su^nitted  iL  or 
made  a  finding  that  the  State  provided 
adequate  notice  and  opportxmity  for 
public  comment  in  the  development  of 
the  plan; 

(2)  Solicited  and  considered  the  views 
of  other  Federal  agencies  having  an 
interest  in  the  plan; 

(3)  Determined  that  the  State  has  the 
legal  authority,  policies,  and 
administrative  structure  necessary  to 
carry  out  the  proposed  plan; 

(4)  Determined  that  the  proposed  plan 
meets  all  the  requirements  of  this 
subchapter; 

(5)  Determined  that  the  State  has  an 
approved  State  regulatory  program;  and 

(6)  Determined  that  the  proposed  plan 
is  in  compliance  with  all  applicable 
State  and  Federal  laws  and  regulations. 

(b)  If  the  Director  disapproves  a 
proposed  State  reclamation  plan,  the 
Director  shall  advise  the  State  in  writing 
of  the  reasons  for  disapproval.  The  State 
may  submit  a  revised  proposed  State 
Reclamation  plan  at  any  time  under  the 
procedures  of  this  section. 

§  884.15  State  reclamation  plan 
amendment. 

A  State  may,  at  any  time,  submit  to 
the  Director  a  proposed  amendment  or 
revision  to  its  approved  Plan.  If  the 
amendment  or  revision  changes  the 
objectives,  scope  or  major  policies 
followed  by  the  State  in  the  conduct  of 
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its  rectamation  program,  the  Director 
shall  follow  the  procedures  set  out  in 
§  884.14  in  approving  or  disapproving  an 
amendment  or  revision  of  a  State 
Reclamation  Plan. 

§  884.16  Suspension  of  plan. 

(a)  The  Director  shall  suspend  a  State 
Reclamation  Plan,  in  whole  or  in  part,  if 
he  determines  that — 

(1)  Approval  of  the  State  regulatory 
program  has  been  withdrawn  in  whole 
or  in  part;  or 

(2)  The  State  is  not  conducting  the 
State  reclamation  program  in 
accordance  with  the  Plan. 

(b)  If  the  Director  determines  that  the 
plan  should  be  suspended,  the  Director 
shall  notify  the  State  by  mail,  return 
receipt  requested,  of  the  proposed 
action.  The  notice  of  proposed 
suspension  shall  state  the  reasons  for 
the  proposed  action.  Within  30  days  the 
State  must  show  cause  why  such  action 
should  not  be  taken.  The  Director  shall 
afford  the  State  an  opportunity  for 
consultation,  including  a  hearing  if 
requested  by  the  State  and  performance 
of  remedial  action  prior  to  the  notice  of 
suspension. 

(c)  The  Director  shall  notify  the  State 
of  his  decision  in  writing.  The  decision 
of  the  Director  shall  be  final. 

(d)  The  Director  shall  lift  the 
suspension  if  he  determines  that  the 
dePiciencies  that  led  to  suspension  have 
been  corrected. 

§  884.17  Impact  assistance. 

(a)  The  State  Reclamation  Plan  may 
provide  for  construction  of  specific 
public  facilities  in  communities 
impacted  by  coal  development.  This 
form  of  assistance  is  available  when  the 
Governor  of  the  State  has  certified,  and 
the  Director  has  concurred  that — 

(1)  All  reclamation  with  respect  to 
past  coal  mining  and  with  respect  to  the 
mining  of  other  minerals  and  materials 
has  been  accomplished; 

(2)  The  specific  public  facilities  are 
required  as  a  result  of  coal  development; 
and 

(3)  Impact  funds  which  may  be 
available  under  the  Federal  Mineral 
leasing  Act  of  1920,  as  amended,  or  the 
act  of  October  20. 1978,  Pub.  L  94-565  (9 
Stat.  2662]  are  inadequate  for  such 
construction. 

(b)  Grant  applications  for  impact 
assistance  may  be  submitted  in 
accordance  with  30  CFR  886.13. 

9.  Part  886  is  revised  as  follows: 

PART  886— STATE  RECLAMATION 
GRANTS 

Sec. 

886.1  Scope. 

886.3  Authority. 


886.11  Eligibility  for  grants. 

886.12  Covefage  and  amount  of  grants. 

886.13  Grant  period. 

886.14  Annual  submission  of  projects. 

886.15  Grant  application  procedures. 

886.16  Grant  agreements. 

886.17  Grant  and  budget  revisions. 

886.18  Grant  reduction,  suspension  and 
termination. 

886.19  Audit. 

886.20  Administrative  procedures. 

886.21  Allowable  costs. 

886.22  Financial  management. 

886.23  Reports. 

886.24  Records. 

Authority:  Secs.  201(c).  401(a)  and  (c), 

402(g).  405(h),  and  412(a),  Pub.  L  95-87,  91 
Stat.  449,  456,  458,  46a  and  466  (30  U,S.C. 

1211, 1231, 1232, 1235,  and  1242). 

§  686.1  Scope. 

This  part  sets  forth  procedures  for 
grants  to  States  having  an  approved 
State  Reclamation  Plan  for  the 
reclamation  of  eligible  lands  and  water 
and  other  activities  necessary  to  carry 
out  the  plan  as  approved.  The  office’s 
final  guidelines  for  reclamation 
programs  and  projects  (45  FR 14810- 
14819,  March  a  1980]  should  be  utilized 
as  appropriate. 

§  886.3  Authority. 

(a]  The  Director  is  authorized  to 
approve  or  disapprove  applications  for 
grants  under  this  part  if  the  total  amount 
of  the  grants  does  not  exceed  the 
moneys  appropriated  by  the  Congress 
and  specifically  allocated  to  the  State 
under  §  872.11(b](2). 

(b]  The  Director  is  authorized  to 
approved  additional  grants  to  a  State 
from  the  moneys  available  under 

§  872.11(b](5]. 

§  886.1 1  Eligibility  for  grants. 

A  State  is  eligible  for  grants  under  this 
part  if  it  has  a  State  Reclamation  Plan 
approved  under  30  CFR  Part  884. 

§  886.12  Coverage  and  amount  of  grants. 

(a]  An  agency  may  use  moneys 
granted  under  this  part  to  administer  the 
approved  State  reclamation  program 
and  to  carry  out  the  specific  reclamation 
activities  included  in  the  plan  and 
described  in  the  annual  grant 
agreement.  The  moneys  may  be  used  to 
cover  direct  costs  to  the  agency  for 
services  and  materials  obtained  firom 
other  State  agencies  or  local 
jurisdictions. 

(b]  Grants  shall  be  approved  for 
reclamation  of  eligible  lands  and  water, 
construction  of  public  facilities,  program 
administration,  the  incremental  cost  of 
filling  voids  and  sealing  tunnels  with 
waste  fixim  mine  waste  piles  reworked 
for  conservation  purposes,  and 
community  impact  assistance.  To  the 
extent  technologically  and  economically 


feasible,  public  facilities  that  are 
planned,  constructed  or  modified  in 
whole  or  in  part  with  abandoned  mine 
land  grant  funds  should  utilize  fuel  other 
than  petroleum  or  natural  gas. 

(c]  Acquisition  of  land  or  interests  in 
land  and  any  mineral  or  water  rights 
associated  with  the  land  shall  be  * 
approved  for  up  to  90  percent  of  the 
costs. 

§  886.13  Grant  period. 

(a]  Except  as  provided  in  paragraph 
(b],  the  grant  funding  period  for  projects 
shall  not  exceed  3  years.  The  grant 
period  for  administrative  costs  of  the 
authorized  agency  shall  be  for  one  year. 

(b]  The  Director  may  approve  a  grant 
period  for  specific  projects  beyond  three 
years  if  he  ffiids,  on  the  basis  of  the 
information  contained  in  the  grant 
application  that: 

(1]  Projects  to  be  funded  will  fulfill  all 
the  objectives  of  Section  403  and  Section 
409oftheSMCRA; 

(2]  The  requests  are  for  funding  of 
specific  projects  with  adequate  plans, 
acceptable  deadlines  for  completion, 
and  the  likelihood  of  specific 
construction  contracts  to  meet  the 
project  deadlines;  and 

(3]  Sufficient  funds  allocated  to  the 
State  or  Tribe  under  30  CFR  872.11(b](2] 
are  available  to  complete  the  projects, 
including  provisions  for  corrective 
works  on  completed  projects  and  any 
additional  eligible  projects  which  may 
be  discovered. 

§  886.14  Annual  submission  of  projects. 

The  agency  shall  cooperate  with  the 
Office  in  the  development  of  the  annual 
submission  of  projects  by  providing  the 
information  requi^  by  §  405(f]  of  the 
Act  for  use  by  the  Director  in  the 
preparation  of  his  requests  for 
appropriation  of  moneys  for  the  State 
reclamation  grants.  The  schedule  for 
such  estimates  shall  be  determined  by 
the  Office  on  an  annual  basis.  Funds 
required  to  prepare  the  annual 
submission  of  projects  under  Section 
405(f]  of  the  Act  may  be  included  in 
administrative  grants  under  30  CFR 
886.12. 

§  886.15  Grant  application  procedures. 

(a]  The  Office  shall  act  upon  a  grant 
application  within  90  days  of  submittal. 
If  the  Office  approves  an  agency's  grant 
application,  a  grant  agreement  shall  be 
prepared  and  signed  by  the  agency  and 
the  Director. 

(b]  If  the  application  is  not  approved, 
the  Office  shall  set  forth  in  writing  the 
reasons  for  disapproval  and  may 
propose  modifications  if  appropriate. 
The  agency  may  resubmit  the 
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application  or  appropriate  revised 
portions  of  the  application.  The  Office 
shall  approve  or  disapprove  the 
resubmitted  grant  application  within  30 
days  of  the  resubmittal. 

(c)  The  agency  shall  use  the 
application  forms  and  procedures 
applicable  to  construction  and/or  non¬ 
construction  programs  specified  by  the 
Office  in  accordance  with  Office  of 
Management  and  Budget  Circular  A-102, 
Attachment  M.  A  preapplication  is  not 
required  if  the  total  of  the  grant 
requested  is  within  the  amounts 
allocated  to  the  State  under 

§  872.11(b)(2). 

(d)  The  agency  shall  agree  to  perform 
the  grant  in  accordance  with  the  Act, 
OSM  implementing  regulations,  and 
applicable  OMB  and  Treasury  Circulars. 

(e)  Complete  copies  of  plans  and 
specifications  for  projects  shall  not  be 
required  before  the  grant  is  approved 
nor  at  the  start  of  the  project.  TTie 
Director  may  review  such  plans  and 
specifications  after  the  start  of  the 
project  in  the  agency  office  or  on  the 
project  site. 

(f)  A  description  of  the  actual  or 
planned  public  involvement  in  the 
decision  to  undertake  the  work,  in  the 
planning  of  the  reclamation  activities 
and  in  the  decision  on  how  the  land  will 
be  used  after  reclamation  shall  be 
included  in  the  application. 

§  886.16  Grant  agreements. 

(a)  If  the  Director  approves  an 
agency's  grant  application,  the  Office 
shall  prepare  a  grant  agreement,  which 
includes: 

(1)  A  statement  of  the  work  to  be 
covered  by  the  grant; 

(2)  A  statement  of  the  approvals  of 
specific  actions  as  requir^  under  this 
subchapter  or  of  the  conditions  to  be 
met  before  such  approvals  can  be  given 
if  moneys  are  included  in  the  grant  for 
such  actions; 

(3)  The  amounts  approved  for  each 
individual  project  included  in  the  grant 
application;  and 

(4)  Allowable  transfers  of  funds  to 
other  State  or  local  agencies. 

(b)  The  Director  may  allow  an  agency 
to  assign  functions  and  funds  to  other 
State  or  local  agencies.  The  Director 
shall  require  the  grantee  agency  to 
retain  responsibility  for  overall 
administration  of  the  grant,  including 
use  of  funds  and  reporting. 

(c)  The  Director  shall  transmit  four 
copies  of  the  grant  agreement  by  mail, 
return  receipt  requested,  or  by  hand  to 
the  agency  for  signature.  The  agency 
shall  execute  the  grant  agreement  and 
return  all  copies  within  3  weeks  after 
receipt,  or  within  an  extension  of  time 
granted  by  the  Director. 


(d)  The  Director  shall  sign  the 
agreement  upon  its  return  from  the 
agency  or  when  funds  are  available  for 
the  grants,  whichever  is  later,  and  return 
one  copy  to  the  agency.  The  grant  is 
effective  and  constitutes  an  obligation  of 
Federal  funds  at  the  time  the  Director 
signs  the  agreement. 

(e)  Neither  the  approval  of  the  grant 
application  nor  the  award  of  any  grant 
shall  commit  or  obligate  the  United 
States  to  award  any  continuation  grant 
or  to  enter  into  any  grant  revision, 
including  grant  increases  to  cover  cost 
overruns. 

§  886.17  Grant  and  budget  revisions. 

(a)  Grant  revisions.  (1)  A  grant 
revision  is  a  written  alteration  of  the 
terms  or  conditions  of  the  grant 
agreement,  whether  accomplished  on 
the  initiative  of  the  agency  or  the  Office. 
All  procedures  for  the  grant  revisions 
shall  conform  to  OMB  Circular  A-102. 

(2)  The  agency  shall  promptly  notify 
the  Director,  or  the  Director  shall 
promptly  notify  the  agency,  in  writing  of 
events  or  proposed  changes  which  may 
require  a  grant  revision.  The  agency 
shall  notify  the  Director  in  advance  of: 

(1)  Planned  changes  in  the  scope  or 
objective  of  any  individual  project  even 
if  the  change  will  not  result  in  a  change 
in  the  total  cost  of  the  project;  and 

(ii)  changes  which  will  result  in  an 
extension  of  the  grant  period. 

(3)  The  Director  shall  notify  the 
agency  of  the  approval  or  disapproval  of 
each  proposed  grant  revision  within  30 
days  of  receipt  thereof. 

(b)  Budget  revisions.  (1)  The  agency 
shall  obtain  the  written  approval  of  the 
Office  for  budget  revisions  which  will 
result  in  an  increase  or  decrease  in  the 
total  cost  of  any  project  of  more  than 
$5,000  or  5  percent  of  the  budgeted 
amount,  whichever  is  greater. 

(2)  The  Office  shall  either  approve  or 
disapprove  the  budget  revision  within  15 
days  of  its  receipt 

(3)  Changes  of  less  than  $5,000  or  5 
percent  of  the  budgeted  amount  of  a 
project  may  be  made  by  the  agency 
without  advance  notification  or 
approval  of  the  Office  if  the  change: 

(i)  can  be  made  without  exceechng  the 
total  amount  of  the  project  grant; 

(ii)  does  not  involve  a  change  in  the 
scope  or  objective  of  the  project 
involved;  and 

(iii)  is  consistent  with  the  procedures 
set  forth  in  Office  of  Management  and 
Budget  Circular  A-102,  attachment  K. 

§  886.18  Grant  reduction,  suspension,  and 
termination. 

(a)  Conditions  fdr  reduction, 
suspension  or  termination. 


(1)  If  an  agency  violates  the  terms  of  a 
grant  agreement  or  an  approved 
Reclamation  Plan,  the  Office  may 
reduce,  suspend  or  terminate  the  grant. 

(2)  If  an  agency  fails  to  expend 
moneys  allocated  and  granted  within  3 
years  from  the  date  of  allocation,  the 
Office  may  reduce  the  grant  in 
accordance  with  §  882.11(b)(2)  of  this 
subchapter. 

(3)  If  an  agency  fails  to  implement, 
enforce  or  maintain  an  approved  State 
regulatory  program  or  any  part  thereof 
and,  as  a  result,  the  administration  and 
enforcement  grant  provided  under  Part 
735  of  this  Chapter  is  terminated,  the 
Office  shall  terminate  the  grant  awarded 
under  this  Part. 

(4)  If  an  agency  is  not  in  compliance 
with  the  following  nondiscrimination 
provisions,  the  office  shall  terminate  the 
grant — 

(i)  Title  VI  of  the  Civil  Rights  Act  of 
1964,  Pub.  L.  88-352,  78  Stat.  252  (42 
U.S.C.  2000d-l).  Nondiscrimination  in 
federally  assisted  programs,  which 
provides  that  no  person  in  the  United 
States  shall  on  the  grounds  of  race, 
color,  or  national  origin  be  excluded 
from  participation  in,  be  denied  the 
benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance,  and  the  implementing 
regulations  in  43  CFR  Part  17. 

(ii)  Executive  Order  11246,  as 
amended  by  Executive  Order  11375, 
Equal  Employment  Opporhmity, 
requiring  that  employees  or  applicants 
for  employment  not  be  discriminated 
against  because  of  race,  creed,  color, 
sex,  or  national  origin,  and  the 
implementing  regulations  in  40  CFR  Part 
60. 

(iii)  Section  504  of  the  Rehabilitation 
Act  of  1973.  Pub.  L.  93-112,  87  Stat.  355 
(29  U.S.C.  794),  as  amended  by 
Executive  Order  11914, 
Nondiscrimination  With  Respect  to  the 
Handicapped  in  federally  assisted 
programs. 

(5)  If  an  agency  fails  to  enforce  the 
financial  interest  provisions  (rf  Part  705 
of  this  Chapter,  the  Office  shall 
terminate  the  grant. 

(6)  If  an  agency  fails  to  submit  reports 
required  by  this  subchapter  or  Part  705 
of  this  Chapter  the  Office  shall 
terminate  the  grant. 

(b)  Grant  reduction,  suspension,  and 
termination  procedures. 

(1)  The  Office  shall  give  at  least  30 
days  written  notice  to  the  agency  by 
mail,  return  receipt  requested,  of  intent 
to  reduce,  suspend  or  terminate  a  grant. 
The  Office  shall  include  in  the  notice  the 
reasons  for  the  proposed  action  and  the 
proposed  effective  date  of  the  action. 
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(2)  The  Office  shall  afford  the  agency 
opportunity  for  consultation  and 
remedial  action  prior  to  reducing  or 
terminating  a  grant. 

(3)  The  Office  shall  notify  the  agency 
of  the  termination,  suspension  or 
reduction  of  the  grant  in  writing  by  mail, 
return  receipt  requested. 

(4)  Upon  termination,  the  agency  shall 
refund  or  credit  to  the  Fund  that 
remaining  portion  of  the  grant  money 
not  encumbered.  However,  any  portion 
of  the  grant  that  is  required  to  meet 
contractual  commitments  made  prior  to 
the  effective  date  of  termination  shall  be 
retained  by  the  agency. 

(5)  Upon  notification  of  intent  to 
terminate  the  grant  the  agency  shall  not 
make  any  new  commitments  without  the 
approval  of  the  Office. 

(6)  The  Office  may  allow  termination 
costs  as  determined  by  applicable 
Federal  cost  principles  listed  in  Office  of 
Management  and  Budget  Circular  A-87. 

(c)  Appeals.  (1)  Within  30  days  of  the 
Office’s  decision  to  reduce,  suspend,  or 
terminate  a  grant,  the  agency  may 
appeal  the  decision  to  the  Secretary. 

(2)  The  agency  shall  include  in  the 
appeal: 

(i)  A  statement  of  the  decision  being 
appealed;  and 

(ii)  The  facts  which  the  agency 
believes  justify  a  reversal  or 
modification  of  the  decision. 

(3)  The  Secretary  shall  act  upon  the 
appeal  within  30  days  of  receipt. 

§886.19  Audit 

The  agency  shall  arrange  for  an 
independent  audit  at  least  once  every  2 
years,  pursuant  to  the  requirements  of 
Office  of  Management  and  Budget 
Circular  No.  A-102.  The  audit  will'be 
performed  in  accordance  with  the 
Standards  for  Audit  of  Governmental 
Organizations,  Programs,  Activities, 
Functions,  published  by  the  Comptroller 
General  of  the  United  States  and  audit 
guides  provided  by  the  Department  of 
the  Interior. 

§  886.20  Administrative  procedures. 

The  agency  shall  follow 
administrative  procedures  governing 
accounting,  payment,  property  and 
related  requirements  contained  in  Office 
of  Management  and  Budget  Circular  No. 
•A-102. 

§  886.21  Ailowable  costs. 

(a)  Reclamation  project  costs  which 
shall  be  allowed  include  actual  costs  of 
construction,  operation  and 
maintenance,  planning  and  engineering, 
construction,  inspection,  other 
necessary  administration  costs  and  up 
to  90  percent  of  the  costs  of  the 
acquisition  of  land. 


(b)  Costs  must  conform  with  any 
limitations,  conditions  or  exclusions  set 
forth  in  the  grant  agreement. 

§  886.22  Financial  management 

(a)  The  agency  shall  account  for  grant 
funds  in  accordance  with  the 
requirement  of  Office  of  Management 
and  Budget  Circular  No.  A-102. 

Agencies  shall  use  generally  accepted 
accounting  principles  and  practices 
consistently  applied.  Accounting  for 
grant  funds  must  be  accurate  and 
current. 

(b)  The  agency  shall  adequately 
safeguard  all  funds,  properfy,  and  other 
assets  and  shall  assure  that  they  are 
used  solely  for  authorized  purposes. 

(c)  The  agency  shall  provide  a 
comparison  of  actual  amounts  spent  - 
with  budgeted  amounts  for  each  grant. 

(d)  When  advances  are  made  by  a 
letter-of-Kjredit  method,  the  agency  shall 
make  drawdowns  fi'om  the  U.S. 

Treasury  through  its  commercial  bank 
as  closely  as  possible  to  the  time  of 
making  the  disbursements. 

(e)  The  agency  shall  design  a 
systematic  method  to  assure  timely  and 
appropriate  resolution  of  audit  findings 
and  recommendations. 

§  886.23  Reports. 

(a)  The  agency  shall  for  each  grant/ 
cooperative  agreement  submit  quarterly 
to  the  Office  the  following  reports 
prepared  according  to  Office  of 
Management  and  Budget  Circular  No. 
A-102,  Attachments  H  and  I: 

(1)  Financial  Status  Report,  Form  SF- 
269  for  the  agency’s  administrative 
grant/cooperative  agreement  and  the 
Performance  Report,  Form  OSM-51 
covering  the  performance  aspects  of  the 
grant/ cooperative  agreement. 

(2)  Outlay  Report  and  Request  for 
Reimbursement  for  Construction 
Programs,  Form  SF-271  and  the 
Performance  Report,  Form  OSM-51  for 
each  activity  or  project  including 
projects  peviously  funded  or  completed 
during  the  quarter. 

(b)  The  agency  shall  for  each  grant/ 
cooperative  agreement  submit  annually 
to  the  Office  the  following  reports 
prepared  according  to  Office  of 
Management  and  Budget  Circular  No. 
A-102.  Attachments  H  and  I: 

(1)  A  final  Financial  Status  Report, 
Form  SF-269  for  the  agency’s 
administrative  grant/ cooperative 
agreement  and  a  final  Performance 
Report,  Form  OSM-51  covering  the 
performance  aspects  of  the  grant/ 
coopeative  agreement. 

(2)  A  cumulative  fourth  quarter  Outlay 
Report  and  Request  for  Reimbursement 
for  Construction  Programs,  Form  SF-271 


and  a  cumulative  annual  Performance 
Report,  Form  OSM-51  which  includes: 

(i)  For  each  project  or  activity,  a  brief 
description  and  the  fype  of  reclamation 
performed,  the  project  location,  the 
landowner’s  name,  the  amounts  of  land 
or  water  reclaimed  or  being  reclaimed 
and  a  summary  of  achieved  or  expected 
benefits. 

(ii)  For  any  land  previously  acquired 
but  not  disixised  of,  a  statement  of 
current  or  planned  uses,  location  and 
size  in  acres,  and  any  revenues  derived 
from  use  of  the  land. 

(iii)  For  any  permanent  facilities 
acquired  or  constructed  but  not 
disposed  of,  a  description  of  the  facility 
and  a  statement  of  current  or  planned 
uses,  location,  and  any  revenues  derived 
from  the  use  of  the  facility. 

§  886.24  Records. 

(a)  The  agency  shall  maintain 
complete  records  in  accordance  with 
Office  of  Management  and  Budget 
Circular  No.  A-102,  Attachment  C.  This 
includes,  but  is  not  limited  to,  books, 
documents,  maps,  and  other  evidence 
and  accounting  procedures  and 
practices  sufficient  to  reflect  properly — 

(1)  The  amount  and  disposition  by  the 
agency  of  all  assistance  received  for  the 
program. 

(2)  The  total  direct  and  indirect  costs 
of  the  program  for  which  the  grant  was 
awarded. 

(b)  Subgrantees  and  contractors, 
including  contractors  for  professional 
services,  shall  maintain  books, 
documents,  papers,  maps  and  records 
which  are  pertinent  to  a  specific  grant 
award. 

10.  Part  888  is  revised  as  follows: 

PART  888— INDIAN  RECLAMATION 
PROGRAM 

888.1  Scope. 

888.2  Objectives. 

888.11  Interim  procedures. 

Authority:  Secs.  201(c).  405(k),  412(a),  and 
710,  Pub.  L  95-87,  91  Stat.  449,  460.  466,  and 
523  (30  U.S.C.  1211, 1235, 1242,  and  1300). 

§  886.1  Scope. 

This  part  is  reserved  for  any 
additional  or  unique  regulations  that 
may  be  required  as  a  result  of  the 
special  study  report  submitted  pursuant 
to  section  710  of  the  Act  and  to  achieve 
the  purpose  of  the  Act  on  Indian  lands. 
Because  of  the  special  jurisdictional 
status  of  Indian  lands,  general 
responsibilities  for  administration  of 
Indian  Reclamation  Programs  are  set 
forth  on  an  interim  basis. 
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§  888.2  Objectives. 

(a)  The  objectives  of  this  part  are  to 
provide  a  temporary  vehicle  for 
mitigation  of  emergency  situations  or 
extreme  danger  situations  arising  from 
past  mining  practices  and  to  begin 
reclamation  of  other  areas  determined 
to  have  high  priority  on  Indian  lands. 

(b)  Upon  completion  of  the  special 
study  report  and  enactment  of  any 
required  legislation,  this  Part  will  be 
either  deleted  and  supplemented  by  the 
other  Parts  of  this  chapter  dealing  with 
State  and  Indian  Abandoned 
Reclamation  Programs  or  expanded  as 


required  to  achieve  the  purposes  of  the 
Act. 

§  886.1 1  Interim  procedures. 

(a)  The  Director  is  authorized  to 
receive  proposals  from  Indian  tribes  for 
projects  which  should  be  carried  out  on 
Indian  lands  and  to  carry  out  such 
projects  pursuant  to  30  CFR  Parts  872 
through  882. 

(b)  The  Director  shall  consult  with  the 
Indian  tribe  and  the  Bureau  of  Indian 
Affairs’  office  having  jurisdiction  over 
the  Indian  lands  on  all  reclamation 


activities  carried  out  on  Indian  lands 
under  this  subchapter. 

(c)  If  a  proposal  is  made  by  an  Indian 
tribe  and  approved  by  the  Director,  the 
tribal  governing  body  shall  approve  the 
project  plans,  llie  costs  of  the  project 
may  be  charged  against  the  money 
allocated  to  the  Indian  tribe  under 

§  872.11(b)(3). 

(d)  Approved  projects  may  be  carried 
out  directly  by  the  Director  or  through 
such  arrangements  as  the  Regional 
Director  may  make  with  the  Bureau  of 
Indian  Affairs  or  other  agencies. 
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543  .  60005 

544  .  60005 

545  .  58341,  59256,  60005 

552 .  60005 

577 .  60005 

13CFR 

Proposed  Rules: 

122  .  58701 

14CFR 

25 . 59528 

39 . 58285,  58644-58647, 

59529,60417-60419 

71 . 59529-59530 

73 .  58649 

93 .  60420 

97 . 58650 

121 . 58651 

127 . 58651 

135 . 58651 

145 . 58651 

Proposed  Rules: 

1 . 60461 

21 . 60461 

25 .  58702 

43....„ . 60461 

45 . 60461 

47 . 60461 

61 . 60461 

63 .  60461 

65 .  60461 

71 . 59547,  60462-60464 

73 .  60465 

75 .  60466 

91 . 60461 

93 .  60461 

99 .  60461 

121 . 60461 

123  .  60461 

125 . 60461 

127 .  60461 

133 .  60461 

135 .  60461 

137 .  60461 

141 . 60461 

373 . 58501 

15CFR 

399 . 58286 

806 . 60191 

Proposed  Rules: 

2009 . 59547 

16CFR 

13 . 58652-58654,  59532 

Proposed  Rules: 

13 . 59258,  60211 

1145 .  58702,  59548 

17CFR 

15  .  59960 

16  .  59960 

17  . 59960 

18  . 59960 

21 . 59960 

200 . ' . 59532,  60192 

230  .  58287 

231  . 60421 

240  .  58291,  58654,  60193 

241  . 60421 

271 . 60421 


Proposed  Rules: 

190 .  60007 

210 .  58505-58511 

229  . . 58507,  58511 

230  . ; _ . 58511 

239  .  58511 

240  .  58511 

249  .  58511 

260 .  58511 

18  CFR 

34 .  60420 

154 .  58292,  60429 

157 .  60429 

250  .  60429 

260 .  60429 

271 . 58293-58295,  59533, 

60193 

282 .  58296 

Proposed  Rules: 

Ch.  X . 60406 

2 .  60466 

141 . 60214 

271 . 60467,  60468 

357 .  60617 

20  CFR 

416 .  58664 

Proposed  Rules: 

416 .  60470 

21  CFR  . 

5 . 59234 

81 . 59235 

172  .  58297,  59968 

173  .  59235 

175 .  60566 

177  .  58297 

178  .  59235,  60566 

193 .  58486 

312 . 59968 

430  . 58297 

431  . 60567 

436 .  58297,  60567 

440 .  58297 

444 .  60567 

446 .  60567 

448 .  60567 

450 .  60567 

453 .  60567 

455 .  60567 

460 .  60569 

510 .  60569 

520 .  60569,  60570 

522 .  60569 

526 .  60569 

540 .  60567 

544 .  60567 

546 .  60567 

548 .  60571 

555 .  59969 

558 .  58300 

561 . 58487,  51533 

808 .  59236 

1308 .  59969,  60572 

Proposed  Rules: 

135 .  60007 

148 .  58343 

168 . ^25-60628 

193 .  58343 

1308 . 60008 

22  CFR 

22 .  60572 

134 .  58301 


213 . 

. 58488 

Proposed  Rules: 

203 . 

. 60009 

23  CFR 

511 . 

. 59533 

520 . 

. 59533 

522 . 

524 . 

. 59533 

530 . . 

. 59533 

542 . 

. 59533 

544 . 

. 59533 

560 . . 

. 59533 

Proposed  Rules: 

772 . 59550 


24  CFR 


420 . 

. 59971 

26  CFR 

301 . 

. 60435 

27  CFR 

9 . 

..59237-59241 

Proposed  Rules:  . 

9 . 

..59273-59276 

28  CFR 

503 . 

. 59506 

522 . 

.  .59506 

527 . 

.  59506 

543 . 

59506 

551 . 

. 59506 

Proposed  Rules: 

571 . . 

. 59510 

29  CFR 

1910 . 

. 60758 

2204 . 

.  R92d3 

2530 . 

..59243,  60572 

30  CFR 

221 . 

.  .56304 

602 . 

60^35 

801 . 

. 59934 

806 . 

. 59934 

Proposed  Rules: 

730 . 

. 59482 

731 . 

. 59482 

732 . 

. 59482 

733 . 

. 59482 

736 . 

. 59482 

840 . 

. 58464 

842 . 

. 58464 

843 . 

. 58464 

845 . 

. 58464 

870.... . 

. 60778 

872 . 

. 60778 

874 . 

. 60778 

875 . 

. 60778 

877 . 

. 60778 

879 . 

. 60778 

882 . 

. 60778 

884 . . 

. 60778 

886 . 

. 60778 

888 . 

. 60778 

946 . 

. 60216 

31  CFR 

341 . 

. 60572 

346 . 

. 60577 

535 . 

. 59939 

32  CFR 

210 . . 

. 58306 

504 .  60194 

701 . 60445 

33  CFR 

117 .  58665,60445 

Proposed  Rules: 

87 . 59533 

117 .  59534,  60477 

34  CFR 
Proposed  Rules: 

776 .  59555 

35  CFR 

Proposed  Rides: 

10 . . . 60216 

103 .  60013 

37  CFR 

201  . 58307 

202  .  58671 

38  CFR 

3 . 59971 

21 . 59246 

39  CFR 

111 . 59247,  60200,  60201 

40  CFR 

52 .  58673,  59536,  59971- 

59973, 60202, 60204 
81 . 59974 

122  .  60446 

123  .  58488 

136....„ . 58489 

180 .  58314,  58490,  59248 

260 .  59537 

262 .  60446 

Proposed  Rules: 

52 . 60015-60017,  60217 

81 . 60017 

123 .  60477 

141 . 58345 

180 .  60020,60217 

41  CFR 

Ch.  101 . 60204 

101-7 .  58315 

101-11 . 60204 

42  CFR 

'52 .  58674 

55 . 58675 

86  .  58675 

87  . 58675 

401 . 59249 

447 .  58677 

Proposed  Rules: 

52d . 58706 

86 .  58706 

43  CFR 

7 . 58420 

20 .  58420 

1820 .  58316 

Public  Land  Orders: 

6090 .  59542 

6093  .  58491 

6094  .  59974 

Proposed  Rules: 

Subtitle  A . 58346,  60022 

44  CFR 

64 . 60448-60451 
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65 . 

. . 58316.  60453 

67 .  58319,  60206^  60581 

70 .  60207 

Proposed  Rules: 

67 . 59278,  60218-60220 

45CFR 

Proposed  Rules: 

74 . 58706 

400 _  60629 

401 . 

. 60629 

1336 . 

. 58706 

47CFR 

0 . . 

. 58681,  59975 

1 . 

..  58681,  60402,  60403 

22 . 

. 60403 

63 . 

. 58682,  59976 

64 . 

. 59976 

73 . 

.58688-58691,  59542- 
59544, 60454-60456 

81 . 

. 60457 

90 . 

. 58691.  59996 

Proposed  Rules: 

1 . 

.  60022 

2 . 

. 60221,  60633 

22 . 

. 60022 

73 . 

.58710-58727,  59555- 

59563, 60023, 60478, 60480 

74 . 

. 60024,60222 

81 . 

..  58347,  60022,  60633 

83 . 

. 60022,  60633 

90 . 

..  58728,  59564!  60031 

97... . 

. 60033 

48CFR 

Proposed  Rules: 

7 . 

. 60634 

22 . 

.  60634 

34 . 

. 60634 

49CFR 

23 . 

. 60458 

172 . 

58693 

173 . 

.  58693 

175 . 

. 58693 

176 . 

. 58693 

178 . 

. 58693 

1033 . 

...58491,  58697,  59996 

1201 . 

. 59249 

1206 . 

. 59545 

1207 . 

. 59545 

1241 . 

. 59249 

1310 . 

. 60208 

Proposed  Rules: 

571 . 

. 60481 

SRO 

60489 

1207 . 

. 60035 

1240 . 

. 60035 

50CFR 

20 . 

. 58335 

23 . ' 

. 60589 

258 . 

. . . 58804 

296 . 

. 59998 

611 . 

..58336,  58698,  60002, 
60209 

671 . 

. 58699 

Proposed  Rules: 

Ch.  VI..., 

60483 

16 . 

. 58348 

611 . 

. 59278,  59565 

672 . 

. 59565 
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AGENCY  PUBUCATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  This  is  a  voluntary  program.  (See  OFR 
all  documents  on  two  assigned  days  of  the  week  NOTICE  41  FR  32914,  August  6, 1976.) 
(Monday/Thursday  or  Tuesday/Friday). 


Monday 

Tuesday 

Wednesday 

Ttuirsday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/(X)AST  GUARD 

USDA/FNS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/REA 

DOT/FAA 

USDA/REA 

'  DOT/FHWA 

USDA/SCS 

DOT/FHWA 

USDA/SCS 

DOT/FRA 

MSPB/OPM 

DOT/FRA 

MSPB/OPM 

DOT/MA 

LABOR 

DOT/MA 

LABOR 

DOT/NHTSA 

HHS/FDA 

DOT/NHTSA 

HHS/FDA 

DOT/RSPA 

'  DOT/RSPA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA _ DOT/UMTA 

Documents  rtormally  scheduled  for  publi-  Comments  should  be  submitted  to  the  Day- 
cation  on  a  day  that  will  be  a  Federal  of-the-Week  Program  Coordinator.  Office 
holiday  will  be  published  the  next  work  day  of  the  Federal  Re^er,  National  Archives 
followi^  the  holiday.  Comments  on  this  and  Records  Ser\^,  General  Services 
program  are  still  invited.  ^  Administration,  Wasftington,  D.C.  20408. 


List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today’s  List  of  Public 
Laws. 

Last  Listing  December  8, 1981 


NEW  PUBLICATION  NOW  AVAILABLE  about  Presidential  proclaniations  and 

Executive  orders,  there  is  rK>w  a 
conver>ient  reference  source  that  will  make 
researching  certain  of  these  documents 
much  easier. 

Arranged  by  subject  matter,  this  first 
edition  of  the  Codification  contains 
proclamations  and  Executive  orders  that 
were  issued  or  amended  during  the  period 
January  20, 1961,  through  January  20, 
1977,  and  which  have  a  continuing  effect 
on  the  public.  For  those  documents  that 
have  been  affected  by  other  proclamations 
or  Executive  orders,  the  codified  text 
presents  the  amended  version.  Therefore, 
a  reader  can  use  the  Codification  to  ^ 
determine  the  latest  text  of  a  document 
without  having  to  "reconstruct”  it  through 
extensive  research. 

Special  features  include  a 
comprehensive  index  and  a  table  listing 
each  proclamation  and  Executive  order 
issued  during  the  1961-1977  period,  alorig 
with  any  amendments,  an  indication  of  its 
current  status,  and,  where  applicable,  its 
location  in  this  volume. 

Pubtished  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Servico, 

General  Services  Administration 

Order  from  Superintef«dent  of  Documents, 

U.S.  Government  Printing  Office, 

Washington,  D.C.  20402 

MAIL  ORDER  FORM  To: 

Superintendent  of  Documents.  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 


Enclosed  is  $ _ ED  check,  i  \  money  order,  or  charge  to  my 

Deposit  Account  No.  TT 1 1  I  I  I  i-n  Order  No. _ 


Credit  Card  Orders  Only 
Total  charges  S _ 

STno.  I  I  I  I  I 

Expiration  Date  j— | — | — | — . 
Month/Year  i  I  I  I  I 


..  Fill  in  the  boxes  below: 


Master  Charge 
Interbank  No. 


Please  sertd  me _  copies  of  the  Codtfieafion  of  Presidential  Proclamations 

and  Executive  Orders  at  $6.50  per  copy.  Stock  No.  022-002-00060- 1 

I  NAME— FIRST,  LAST 
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